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APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


Hon.  Robert  Jerrick, 
Presiding. 


57333 

CHARLES  F.  KING, 

Plaintiff-Appellant, 

V. 

l-TERNER  EICHHOEFER, 

Defendant- Appellee , 
and 
PAUL  GORKA, 

Defendant. 
MR.  JUSTICE  McNAMJ^RA  delivered  the  opinion  of  the  court: 

Plaintiff,  Charles  F.  King,  filed  suit  to  recover 
$5,000  allegedly  due  and  owing  him  by  defendants,  Werner 
Eichhoefer  and  Paul  Gorka.   After  a  bench  trial,  the  trial 
judge  entered  judgment  in  favor  of  the  plaintiff  against  the 
defendant  Gorka  in  the  sum  of  $5,000.   At  the  same  time,  the 
court  entered  judgment  in  favor  of  the  defendant  Eichhoefer 
and  against  plaintiff.   Plaintiff  appeals  from  that  portion  of 
the  judgment  rendered  in  favor  of  Eichhoefer,  contending  that 
the  judgment  entered  in  favor  of  Eichhoefer  was  against  the 
manifest  weight  of  the  evidence.   The  judgment  entered  against 
Gorka  is  not  involved  in  this  appeal. 

Gorka  entered  into  a  written  contract  with  Eichhoefer 
to  purchase  a  cleaning  business  located  in  River  Forest, 
Illinois,  at  a  purchase  price  of  $7,000.   Gorka  made  a  down 
payment  of  $1,000.   Gorka  then  obtained  a  loan  of  $5,000  from 
plaintiff,  and  used  the  money  as  an  additional  payment  to 
Eichhoefer  for  the  cleaning  business.   Six  weeks  after  Gorka 
took  possession  and  comjiienced  operation  of  the  cleaning 
business,  Eichhoefer  ousted  Gorka  from  the  premises  and  re- 
took possession  of  the  cleaning  business.   At  trial  Gorka 
and  his  employee,  Marie  Sullivan,  testified  that  at  the  time 
of  the  ouster  Eichhoefer  promised  that  he  would  repay  the 
$5,000  to  plaintiff.   Upon  Eichhoefer 's  refusal  to  pay, 
plaintiff  brought  this  action  seeking  recovery  as  a  third- 
party  beneficiary. 
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Appellee  Eichhoefer  has  failed  to  file  an  appearance  or 
answering  brief  in  this  court.   Ordinarily  in  such  instances, 
this  court,  despite  appellee's  failure  to  file  a  brief,  will 
examine  the  record  to  determine  the  merits  of  the  appeal.   Daley 
V.  Richardson,  103  Ill.App.2d  383,  243  N.E.2d  685.   However,  in 
certain  cases,  this  court  has  reversed  pro  forma  without  setting 
forth  any  additional  reasons  because  of  appellee's  failure  to 
submit  a  brief.   Matyskiel  v.  Bernat,  85  Ill.App.2d  175,  228 
N.E.2d  746;  Gibralter  Corporation  v.  Flobudd  Antiques,  Inc., 
131  Ill.App.2d  545,  269  N.E.2d  515.   In  our  view,  the  instant 
case  is  appropriate  for  the  latter  action.   The  trial  court, 
although  holding  in  favor  of  Eichhoefer,  specifically  recognized 
that  Eichhoefer  had  not  only  regained  his  business,  but  had  also 
obtained  $6,000  from  Gorka.   The  trial  court  also  characterized 
as  "ficticious"  Eichhoefer's  statement  that  he  had  been  compelled 
to  pay  certain  bills  for  Gorka.   In  view  of  his  successful 
financial  dealings  with  Gorka,  it  would  appear  that  Eichhoefer 
is  under  no  financial  disability  which  would  prevent  him  from 
filing  a  brief.   His  failure  to  do  so  v;arrants  a  pro  forma 
reversal  of  the  judgment  rendered  in  his  favor. 

Accordingly,  that  portion  of  the  judgment  of  the  circuit 
court  of  Cook  County  entered  in  favor  of  Eichhoefer  and  against 
plaintiff  is  reversed,  and  this  cause  is  remanded  with  directions 
to  the  circuit  court  to  enter  judgment  in  favor  of  plaintiff, 
Charles  F.  King,  and  against  Werner  Eichhoefer  in  the  amount  of 
$5,000. 


Judgment  reversed  and 

cause  remanded  with  directions 


DEMPSEY,  P.J.,  and  McGLOON ,  J.,  concur, 


ABST 

APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


HONORABLE  JOHN  J.  CROWLEY, 
Presiding. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff- Appellee , 

V. 

CLARENCE  HARRIS, 

Defendant- Appellant . 

PER  CURIAM: 

The  defendant,  Clarence  Harris,  was  found  guilty  after  a 
bench  trial  of  the  crime  of  theft  in  violation  of  section  16-1 
(a) (1)  of  the  Criminal  Code.   (111. Rev. Stat.  1971,  ch.  38, 
par.  16-1 (a) (1).)   Defendant  was  placed  on  probation  for  a 
period  of  one  year,  with  the  condition  that  he  serve  the  first 
four  months  in  the  House  of  Correction.   On  appeal,  defendant 
argues  that  he  was  denied  due  process  of  law  by  the  admission 
into  evidence  of  the  identification  testimony  which  was 
tainted  by  a  suggestive  pre-trial  show-up  and  that  he  was  not 
proven  guilty  beyond  a  reasonable  doubt. 

The  testimony  as  adduced  at  trial  follows:   Lelia  Haze 
testified  that  she  is  the  owner  of  a  store  located  at  2347 
Lake  Street  in  Chicago,  Illinois.   On  August  17,  1971,  at 
approximately  4:10  p.m.,  the  defendant  entered  her  store.   He 
produced  a  gun  and  announced  a  robbery.   After  taking  approx- 
imately $60,  he  fled.   The  robbery  took  approximately  three 
minutes.   A  week  and  a  half  later,  the  defendant  was  brought 
to  the  store  by  two  police  officers  and  was  identified  by 
Mrs.  Haze  as  the  robber. 

Thomas  Lacy  testified  that  on  August  17,  1971,  he  was 
working  in  the  store  for  Mrs.  Haze.   At  approximately  4:10 
p.m.,  he  observed  the  defendant  come  in,  produce  a  revolver 
and  rob  the  store.   He  was  also  present  a  week  and  a  half 
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later  when  the  police  brought  the  defendant  back  to  the  store. 
He  positively  identified  the  defendant  as  the  robber. 

The  defendant,  Clarence  Harris,  testified  that  on  August 
17,  1971,  he  was  at  work  until  4:00  p.m.   Thereafter,  he  went 
home  and  together  with  his  girl  friend  went  to  a  store  at 
Roosevelt  Road  and  Pulaski  Avenue.   He  denied  robbing  the 
store  and  testified  that  prior  to  his  arrest  he  had  never 
been  in  the  store. 

Mary  Eubanks,  the  defendant's  girl  friend,  testified 
that  on  August  17,  1971,  at  approximately  4:00  p.m.,  she  was 
with  the  defendant  at  his  apartment  and  thereafter  together 
they  went  to  the  store  located  on  Roosevelt  Road  and  Pulaski. 
After  going  to  the  store,  they  returned  to  the  defendant's 
home,  arriving  there  at  approximately  4:45  p.m. 

A  police  officer  (no  name  appearing  of  record)  testified 
that  on  August  24,  1971,  he  arrested  the  defendant.   The  defend- 
ant was  returned  to  the  store  at  2  34  7  W.  Lake  Street,  where  he 
was  identified  as  the  robber  by  Mrs.  Haze. 

Initially,  the  defendant  argues  that  the  identification 
procedures  by  which  he  was  brought  back  alone  to  the  store  to 
be  identified  were  constitutionally  deficient.   At  trial  the 
defendant  did  not  move  to  suppress  the  identification  testimony 
either  prior  to  or  during  the  trial.   The  record  also  shows 
that  the  defendant  did  not  object  to  the  introduction  of  the 
identification  testimony  at  trial  and  in  his  motion  for  a  new 
trial  the  defendant  did  not  raise  the  issue  of  the  identifica- 
tion testimony.   By  his  failure  to  raise  the  question  of  the 
admissibility  of  the  identification  testimony  at  trial,  the 
defendant  failed  to  preserve  that  issue  for  review.   People 
V.  Fox,  48  111. 2d  239,  269  H.E.2d  720;  People  v.  Studdard,  51 
111. 2d  190,  281  N.E.2d  678. 


2. 
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The  defendant  argues  that  the  issue  of  the  admissibility 
of  the  identification  testimony  should  be  considered  under  the 
doctrine  of  plain  error.   A  review  of  the  testimony  as  set  out 
above  shows  that  there  was  clearly  an  independent  basis  for 
the  in-court  identification  of  the  defendant.   Based  upon  all 
of  the  evidence,  we  feel  that  this  is  not  a  case  which  would 
justify  the  use  of  the  plain  error  doctrine. 

The  defendant's  second  argument  is  that  he  was  not  proven 
guilty  beyond  a  reasonable  doubt.   The  defendant  bases  this 
argument  upon  tv/o  grounds:   first,  that  the  identification 
testimony  was  insufficient;  and  second,  that  the  trial  judge 
was  under  a  misapprehension  as  to  the  distance  between  the 
defendant's  place  of  employment  and  the  scene  of  the  robbery. 
The  amount  of  weight  to  be  given  to  the  identification  wit- 
ness' testimony  is  a  question  of  credibility  which  is  for  the 
trier  of  fact  to  determine.   This  court  will  not  disturb  the 
determination  of  the  trial  court  as  to  credibility  unless  the 
evidence  is  so  unsatisfactory  as  to  leave  a  reasonable  doubt 
of  the  defendant's  guilt.   (People  v.  Hantpton,  44  111. 2d  41, 
253  N.E.2d  385;  People  v.  Terrell,  6  Ill.App.3d  941,  287  N.E. 
2d  74.)   Here,  the  defendant  was  positively  identified  as  the 
robber  by  two  credible  witnesses,  who  both  had  an  opportunity 
to  observe  the  defendant  for  approximately  three  minutes  in  a 
well  lit  store.   The  trial  court  determined  that  both  wit- 
nesses had  a  sufficient  period  of  time  to  adequately  identify 
the  defendant.   VJe  cannot  say  that  that  determination  v/as 
erroneous.   People  v.  Gaiter,  8  Ill.App.3d  784,  291  N.E. 2d  172. 

The  defendant  also  argues  that  the  trial  judge  was  under 
a  misapprehension  as  to  the  distance  between  defendant's  place 
of  employment  and  the  scene  of  the  robbery.   The  defendant  argues 
that  the  trial  judge  was  under  the  impression  that  the  distance 
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was  approximately  2  0  blocks,  when  in  fact  the  distance  v;as  3  3 
blocks.   The  defendant  maintains  that  since  he  worked  until 
4:00  p.m.,  he  could  not  have  gotten  to  the  scene  of  the  robbery 
by  4:10  p.m.   The  added  thirteen  blocks  does  not  make  a  signif- 
icant change  in  the  status  of  the  case.   A  review  of  all  the 
evidence  adduced  at  trial  demonstrates  that  the  trial  judge 
had  a  sufficient  basis  to  find  that  the  defendant  was  proven 
guilty  beyond  a  reasonable  doubt. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  Cook  County  is  affirmed. 


JUDGMENT  AFFIRI4ED. 


First  Division,  Hallett,  J.  not  participating. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff -Appellee , 
vs. 
ELLIS  M.  HENDERSON  (Impleaded) , 

Defendant- Appellant. 
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ABST 

APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


HONORABLE  RICHARD  J. 
FITZGERALD,  Presiding, 


PER  CURIAM  (SECOND  DIVISION,  FIRST  DISTRICT) : 


Defendant,  Ellis  M.  Henderson,  was  found  guilty  after  a 
jury  trial  of  the  crime  of  armed  robbery,  in  violation  of 
Section  18-2  of  the  Criminal  Code,  and  was  sentenced  to  a  term 
of  ten  to  twenty  years  in  the  penitentiary.   111.  Rev.  Stat.  1969, 
ch.  38,  par.  18-2. 

On  appeal  defendant  contends  that  the  evidence  failed  to 
prove  defendant  guilty  of  armed  robbery  beyond  a  reasonable 
doubt;  and  that  it  was  error  for  the  police  officer  to  testify   that 
when  he  searched  the  automobile  driven  by  defendant,  he  found  a 
brown  packet  which  appeared  to  him  to  contain  marijuana. 

Defendant  filed  a  motion  to  suppress  the  identification  of 
defendant  by  the  victims,  Mr.  and  Mrs.  Hickey,  and  also  a  motion 
to  suppress  the  physical  evidence.   At  the  hearing  on  the  motion 
to  suppress  the  identification  testimony,  the  victims  testified 
that  on  the  day  after  the  robbery  they  identified  defendant  from 
8  color  photographs  which  were  brought  to  their  home  by  police 
officers.   They  were  in  the  same  room  at  the  time  they  identified 
the  photographs,  but  Mrs.  Hickey  testified  that  she  did  not  hear 
her  husband  identify  them.   Mr.  Hickey  further  testified  that  at 
the  time  of  the  robbery  the  garage  was  well  lighted  and  defendant 
was  about  four  or  five  feet  away  from  him.   Both  victims  gave  the 
police  a  description  of  defendant  the  night  of  the  robbery. 

The  trial  court  denied  defendant's  m.otion  to  suppress  the 
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identification,  ■: eating  that  both  witnesses  had  ample  time  to 
view  defendant  within  close  proximity  for  a  period  of  at  least 
five  minutes;  that  they  gave  a  description  of  defendant  to  the 
police  which  seemed  to  fit  defendant;  and  that  there  was  no 
suggestive  action  on  behalf  of  the  Police  Department. 

After  a  hearing,  the  trial  court  also  denied  defendant's 
motion  to  suppress  the  physical  evidence. 

The  record  of  the  trial  discloses  that  on  April  3,  1970, 
defendant  and  another  man  entered  the  garage  in  which  the  Hickeys 
had  just  parked  their  car.   Defendant,  who  was  armed,  told  the 
Hickeys  that  he  wanted  their  wallets.   After  Mr.  Hickey  gave  de- 
fendant his  wallet,  defendant  went  through  Mr.  Rickey's  pockets 
looking  for  more  money.   Defendant  then  took  Mrs.  Rickey's  purse, 
dumped  the  contents  on  the  trunk  of  the  car,  and  took  her  wallet, 
which  held  her  identification  cards.   The  robbery  lasted  between 
five  and  eight  minutes.   During  this  time  both  victims  had  a  clear 
view  of  defendant,  who  was  in  close  proximity  to  them.   The  light 
was  on  in  the  center  of  the  garage  and  the  light  bulb  was  about 
six  feet  from  the  floor. 

Later  that  night,  Officers  lorio  and  Albert  of  the  Village  of 
Schiller  Park  Police  Department  stopped  a  car  driven  by  defendant. 
Defendant  could  not  produce  a  driver's  license  and  the  car  v;as  found 
to  be  stolen.   Defendant  was  placed  under  arrest  and  a  search  of 
the  car  revealed  a  .38  caliber  pistol  and  the  wallets  of  Mr.  and 
Mrs.  Hickey.   Officer  Albert  testified  that  a  brown  packet  which 
looked  like  marijuana  was  found  on  the  floor  of  the  car.   Counsel 
for  defendant  made  no  objection  to  the  introduction  of  this  testi- 
mony. 

Defendant  argues  that,  since  the  evidence  as  to  the  pretrial 
identification  was  not  used  in  the  trial,  the  only  question  is 
whether  the  police  procedure  in  having  the  two  witnesses  identify 
the  photograph  of  defendant  was  so  unduly  suggestive  as  to  affect 
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the  credibility  c.C  the  identification  at  the  trial. 

In  People  v.  Rodger s  (1971),  3  Ill.App.3d  85,  279  N.E.2d 
72,  the  court  sustained  a  conviction  where  there  was  an  independent 
origin  for  the  in-court  identification,  even  though  a  pretrial 
photographic  identification  was  suggestive.   The  judgment  of  the 
Appellate  Court  was  affirmed  in  People  v.  Rodgers  (1972),  53  111. 2d 
207,  290  N.E.2d  251.   Other  cases  to  the  same  effect  are  People  v.  Gates 
(1970),  123  Ill.App.2d  50,  259  N.E.2d  631,  People  v.  Oliver  (1972), 
5  Ill.App.3d  860,  284  N.E.2d  369,  People  v.  Cooper  (1972),  9  Ill.App.3d 

291,  292  N.E.2d  79.   Also  see  People  v.  Jackson  111. 2d , 

N.E.2d ,  Docket  No.  44983,  opinion  filed  April  2,  1973. 

In  the  present  case,  even  assuming  that  the  photographic  identifi- 
cation was  unduly  suggestive,  it  is  clear  that  the  in-court  identifica- 
tion had  an  independent  origin,  arising  from  the  victim's  prior         ^ 
observation  of  defendant  at  the  time  of  the  crime,  and  that  they  were 
not  influenced  in  their  identification  by  the  manner  in  which  they      , 
were  shown  the  photographs  of  defendant  at  the  pretrial  identifica- 
tion.  The  origin  of  the  in-court  identification  of  defendant  was 
the  robbery  itself  and  not  the  photographic  identification.  >j 

Defendant  also  argues  that  the  identification  of  the  gun  was       !;• 
untrustworthy;  and,  also,  that  it  was  error  not  to  ask  the  victims 
to  identify  their  wallets.   At  the  trial  the  victims  testified  that 
defendant  had  a  gun  when  he  entered  the  garage,  and  that  he  took 
their  wallets.   Mrs.  Hickey  testified  that  her  wallet  had  her  identifi- 
cation cards.   Both  police  officers  testified  that  at  the  time  they 
searched  the  car  they  found  a  .38  caliber  pistol  and  the  wallets  of 
Mr.  and  Mrs.  Hickey.   This  testimony  clearly  established  that  de- 
fendant took  the  wallets  of  Mr.  and  Mrs.  Hickey,  and  that  said 
wallets  v/ere  in  the  car  which  was  driven  by  defendant  at  the  time 
of  his  arrest  by  the  police  officers.   Mrs.  Hickey  also  identified 
the  .38  caliber  pistol  found  in  the  automobile  as  the  gun  defendant 
used  in  the  robbery. 
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It  is  for  the  jury  to  accept  or  reject  che   testimony  that 
the  gun  found  i/.  the  car  was  the  saine  gun  used  to  rob  the  Hickeys, 
and  that  the  wallets  found  in  the  car  belonged  to  them.   It  is  the 
function  of  the  jury  to  weigh  the  testimony,  to  judge  the  credibility 
of  the  witness  and  to  determine  the  factual  matters  in  debatable 
sets  of  circumstances,  and  the  court  will  not  disturb  this  determina- 
tion unless  the  finding  of  the  jury  is  against  the  manifest  weight  of 
the  evidence.   People  v.  Nicholls  (1969),  42  111. 2d  91,  245  N.E.2d  771. 

Defendant  also  argues  that  it  was  reversible  error  for  Officer 
Albert  to  testify  on  direct  examination  that  he  took  from  the  car  a 
brown  packet  "which  appeared  to  me  as  marijuana."   The  record  discloses 
that  counsel  for  defendant  made  no  objection  or  comment  at  the  time 
this  statement  was  made.   It  was  not  elicited  by  the  State.   The  State 
asked  Officer  Albert  what  was  found  in  the  car  defendant  was  driving. 
The  State  was  seeking  corroboration  of  the  testimony  of  Officer  lorio 
to  the  effect  that  he  found  the  wallets  and  a  gun  in  the  car  defendant 
was  driving.   In  fact.  Officer  Albert  did  testify  that  lorio  found 
two  wallets  and  a  .38  caliber  revolver  in  the  car. 

Looking  at  Albert's  testimony  in  the  context  of  the  entire  trial 
it  can  be  readily  determined  that  his  statement  regarding  the 
marijuana  had  no  prejudicial  effect  upon  the  jury.   Defendant  was 
positively  identified  by  the  two  victims  of  the  armed  robbery.   He 
was  arrested  for  driving  a  stolen  car  about  an  hour  after  the  robbery. 
In  the  car  the  officers  found  the  wallets  and  credit  cards  of  Mr. 
and  Mrs.  Hickey,  the  victims  of  the  robbery.   Also  found  was  a  .38 
caliber  revolver,  which  Mrs.  Hickey  identified  as  the  gun  defendant 
used  while  robbing  Mr.  and  Mrs.  Hickey. 

Defendant  cites  many  cases  in  support  of  the  general  proposition 
that  it  is  prejudicial  to  introduce  evidence  of  crimes  other  than 
the  one  being  tried  in  a  criminal  prosecution.   However,  in  the  instant 
case  no  objection  was  made  by  counsel  for  defendant  at  the  time  of 
Albert's  testimony.   Furthermore,  the  issue  was  not  raised  in  the 
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motion  for  a  new  trial  or  at  the  time  the  motion  for  a  new  trial 
was  argued  orally  in  the  trial  court.   Under  such  circumstances 
the  point  is  considered  waived.   People  v.  Trenter  (1972) , 
7  Ill.App.3d  460,  464,  288  N.E.2d  119. 

The  record  fails  to  disclose  any  reversible  error  and,  there- 
fore, the  judgment  of  the  trial  court  is  affirmed. 

AFFIRMED. 
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DARRELL  JOHNSON,  a  minor  by 
ALBERT  JOmJSON,  his  father 
and  next  friend. 
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Plaintiff -Appellee, 


V. 


APPEAL  FROM  THE 
CIRCUIT  COURT 
OF  COOK  COUNTY. 


HONORABLE 
DAVID  CANEL, 
PRESIDING. 


FELIX  BIVER, 

Defendant-Appellant . 
*PER  CURIAiM  (FIRST  DISTRICT,  FIRST  DIVISION)  : 

The  plaintiff  filed  a  personal  injury  action  for  damages 
arising  out  of  an  open  intersection  collision  between  two  auto- 
mobiles.  At  the  close  of  all  the  evidence,  the  trial  court 
allowed  the  plaintiff's  motion  for  a  directed  verdict  on  liability, 
and  only  submitted  to  the  jury  the  question  of  damages.   The  jury 
returned  a  verdict  against  the  defendant  in  the  amount  of  $18,866.80, 
upon  which  the  trial  court  entered  judgment  for  said  amount.   The 
defendant  filed  a  post-trial  motion  for  a  new  trial  or,  in  the 
alternative,  for  a  judgment  n-o- v. ,  which  was  denied  by  the  trial 
court. 

On  appeal,  the  defendant  contends  (1)  that  the  conflicting 
evidence,  with  respect  to  an  open  intersection  collision,  made  it 
improper  for  the  trial  court  to  direct  a  verdict  for  plaintiff 
on  the  issue  of  liability;  (2)  that  the  trial  court  improperly 
excluded  testimony  as  to  the  speed  of  plaintiff's  vehicle;  (3) 
that  the  court  improperly  prevented  the  impeachment  of  the  plaintiff; 
(4)  that  plaintiff's  counsel  improperly  injected  the  matter  of  in- 
surance coverage  into  the  case;  and  (5)  that  the  trial  court  im- 
properly prevented  the  defendant  from  bringing  out  the  balance  of  a 
conversation  that  had  been  partially  revealed  during  exam.ination 
by  the  plaintiff. 

We  will  first  consider  the  question  of  whether  it  was 
error  for  the  trial  court  to  direct  a  verdict  for  the  plaintiff 
on  the  question  of  liability  and  to  submit  to  the  jury  the  sole 
question  of  the  amount  of  damages. 
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The  definaant  argues  that  there  was  conflicting  testimony 
on  the  speed  and  relative  position  of  the  two  automobiles  which 
had  collided  and,  therefore,  it  was  error  for  the  trial  court  to 
direct  a  verdict  for  the  plaintiff  on  the  issue  of  liability. 
The  plaintiff  contends  that  the  evidence  so  overwhelmingly 
favored  the  plaintiff  that  a  verdict  for  the  defendant  could 
not  stand  and,  therefore,  the  trial  court  properly  directed  a 
verdict  for  the  plaintiff  on  the  issue  of  liability.   The  law  is 
clear  that  judgment  verdicts  ought  to  be  directed  and  judgments 
n.o.v.  entered  only  in  those  cases  in  which  all  of  the  evidence, 
when  viewed  in  its  aspect  most  favorable  to  the  opponent,  so 
overwhelmingly  favors  movant  that  no  contrary  verdict  based  on 
that  evidence  could  ever  stand.   Pedrick  v.  Peoria  &  Eastern  R.  R. 
Co.  (1967),  37  111. 2d  494,  229  N.E.2d  504;   Lewis  v.  Stran-Steel 
Corp.  (1972),  6  Ill.App.3d  142,  285  N.E.2d  631. 

Applying  the  foregoing  principle  of  law  to  the  case  at  bar, 
it  appears  that  there  are  contested  issues  of  fact  and,  therefore, 
it  was  error  for  the  trial  court  to  direct  a  verdict  for  the 
plaintiff  on  the  issue  of  liability.   The  accident  occurred  at 
about  12:30  A.M.  on  December  11,  1965,  at  the  intersection  of 
Wisconsin  and  14th  Street,  in  Berwyn,  Illinois.   VJisconsin  is  a 
one-way  street  northbound,  while  14th  Street  is  a  two-way  street, 
east  and  west  bound.   It  is  an  open  intersection  with  no  traffic 
controls.   The  weather  was  very  bad;  it  was  misty,  rainy  and  foggy. 
The  intersection  was  fairly  well  lighted,  but  the  visibility  was 
bad  because  of  the  weather. 

The  plaintiff  testified  that  he  was  traveling  v/estbound 
on  14th  Street;  that  the  weather  was  foggy  and  drizzling  and  the 
visibility  was  pretty  bad;  that  his  headlights  were  on  and  he 
could  see  the  roadway  ahead;  and  that  he  was  going  not  m.ore  than 
twenty  miles  per  hour.   John  Gorman,  a  passenger  in  the  plaintiff's 
automobile,  also  testified  that  the  plaintiff  was  not  going  over 
twenty  miles  per  hour  and  was  slowing  down  as  he  entered  the 
intersection  with  Wisconsin  Avenue.   On  the  other  hand,  the 
defendant  testified  that  the  plaintiff  was  traveling  at  a  high 
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rate  of  speed,  that;  the  plaintiff's  automobile  was  traveling 
at  least  fifty  to  sixty  miles  per  hour.   The  defendant  testi- 
fied that  his  highest  rate  of  speed  was  twenty  miles  per  hour 
while  he  was  driving  north  on  Wisconsin  Avenue;  and  that  as  he 
approached  the  intersection  of  Wisconsin  Avenue  and  14th  Street, 
he  applied  his  brakes  when  he  was  about  fifteen  feet  away  from 
the  intersection. 

John  Gorman,  the  passenger  in  plaintiff's  automobile, 
could  not  tell  how  fast  the  defendant's  car  was  traveling. 
However,  when  the  defendant's  automobile  was  about  forty  feet 
away,  Gorman  yelled  to  the  plaintiff,  "He's  coming  fast.   We're 
not  going  to  make  it." 

The  defendant  testified  that  at  the  time  of  the  impact, 
his  car  was  coming  to  a  stop;  that  the  impact  took  place  about 
the  center  of  the  intersection;  that  the  plaintiff's  automobile 
was  going  west  and  was  approximately  halfway  across  the  street 
when  the  front  of  the  defendant's  car  went  into  the  side  of  the 
plaintiff's  car.   After  the  impact,  defendant's  car  had  stopped 
and  did  not  m.ove.   It  stayed  right  in  the  middle  of  the  inter- 
section.  The  plaintiff  lost  control  of  his  car.   It  hit  the  curb 
on  the  west  side  of  14th  Street  and  then  careened  off  and  v;ent 
across  the  lanes  of  traffic  and  hit  another  car  that  was  proceeding 
eastbound. 

In  light  of  the  foregoing,  it  is  apparent  that  the  evidence, 
when  viewed  in  its  aspect  most  favorable  to  the  defendant,  does 
not  so  overwhelmingly  favor  the  plaintiff  that  no  other  verdict 
could  ever  stand.   Therefore,  the  trial  court  erred  in  directing 
a  verdict  for  the  plaintiff  on  the  issue  of  liability.   Wolfe  v. 
Whipple  (1969),  112  Ill.App.2d  255,  251  N.E.2d  77. 

In  the  recent  case  of  Liberie  v.  Patton  (1973) ,  9  111. 
App.  3d  955,   293  N.E.2d  415,  the  court  reversed  the  judgment  of 
the  trial  court,  where  at  the  close  of  the  evidence  the  trial  court 
directed  a  verdict  for  the  plaintiff  on  the  issue  of  liability 
and  submitted  the  issue  of  damages  to  the  jury.   The  court  held 
that  the  trial  court  m.ay  not  direct  such  a  verdict  when  the 
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evidence  viewed  most  favorably  to  the  defendant  did  not  so      -• 
■overwhelmingly  favor  the  plaintiff  that  a  verdict  for  the 
defendant  would  have  to  be  set  aside. 

The  plaintiff  states  that  "the  only  conflict  in  the 
evidence  on  any  salient  point  relates  to  speed  of  the  vehicles." 
He  argues  that  "the  defendant's  contention  that  there  is  a 
sharp  conflict  in  the  evidence  does  not  preclude  a  directed 
verdict  where  on  the  ultimate  issue  neither  side  of  the  con- 
flicting testimony  would  justify  a  jury  verdict  opposite  to 
the  directed  verdict."   This  is  not  the  law.   Pedrick  v.  Peoria 
&  Eastern  R.  R.  Co.  (1967),  37  111. 2d  494,  229  N.E.2d  504. 
The  trial  court  cannot  direct  a  verdict  for  the  plaintiff  on 
the  issue  of  liability  when  there  is  a  conflict  in  the  evidence. 

In  the  case  at  bar,  the  credibility  of  the  witnesses, 
the  questions  of  whether  the  plaintiff  or  the  defendant  was 
speeding  at  the  time  of  the  accident  and  V'/hether  either  party 
was  driving  carelessly,  in  light  of  the  weather  conditions, 
raised  issues  of  fact  which  should  have  been  submitted  to  the 
jury.   It  was  therefore  error  for  the  trial  court  to  direct  a 
verdict  in  behalf  of  the  plaintiff  on  the  issue  of  liability. 

In  view  of  our  conclusion  on  this  point,  we  do  not 
reach  the  other  grounds  relied  upon  for  reversing. 

The  judgment  of  the  trial  court  is  reversed  and  the 
cause  is  remanded  for  a  new  trial. 

REVERSED  AND  REI-IANDED. 
ABSTRACT  ONLY 
*Egan,  J.,  did  not  participate. 
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PEOPLE  OF  THE  STATE 
OF  ILLINOIS, 

Plaintiff -Appellee, 

vs . 

JAMES  REDDING  (Impleaded) , 

Defendant-Appellant, 


0 


APPEAL  FROM    ^ABS^' 
CIRCUIT  COURT 
COOK  COUNTY 


HONORABLE 

DANIEL   WHITE, 

Presiding . 


Per  Curiam: 


After  a  bench  trial,  James  Redding,  defendant,  and 
Vaughn  Hayes  were  found  guilty  of  the  offenses  of  theft 
and  battery  in  violation  of  sections  16-1  {a)CL)  and  12-3, 
respectively,  of  the  Criminal  Code   [ill.  Rev.  Stat.  1971, 
ch.  38   pars.  16-l(a)  (1),  12-3.].    Defendant  was  sentenced 
to  consecutive  terms  of  six  months  in  the  House  of  Correc- 
tion on  each  of  the  two  charges.   He  appeals.   Hayes  was 
sentenced  to  concurrent  terms  of  six  months  and  is  not  in- 
volved in  this  appeal. 

The  complaining  witness  testified  that  on  August  13. 
1971,  she  was  about  to  enter  her  home  on  South  Loomis  Avenue, 
Chicago,  after  having  visited  a  savings  and  loan  association 
a  short  distance  away.   She  was  accosted  in  the  alley  by  two 
youths,  identified  as  the  defendant  and  Hayes,  who  approached 
her  from  either  side  and  knocked  her  to  the  ground.   She  tes- 
tified that  Hayes  took  her  coin  purse,  containing  several  dol- 
lars, and  ran  down  the  alley;  that  the  defendant,  v;ho  had  been 
seated  on  a  garbage  can,  got  up,  looked  dov/n  at  her,  then  ran 
down  the  alley  behind  Hayes.   The  incident  was  observed  by  the 
witness'  granddaughter  who  was  playing  in  the  next  yard,  and 
who  knew  the  defendant.   The  complaining  witness  and  her  grand- 
daughter both  identified  the  defendant  at  a  police  lineup  later 
that  day. 
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The  defendant  and  Hayes  both  testified  that  they  were 
not  in  the  vicinity  of  the  complaining  witness'  house  on  the 
day  in  question,  but  that  at  the  time  of  the  alleged  occur- 
rence they  were  seated  on  the  porch  of  Hayes'  girl  friend's 
house  where  they  were  later  arrested  by  the  police. 

Defendant's  first  contention — that  he  was  not  proved 
guilty  beyond  a  reasonable  doubt — is  without  merit.   The 
State's  evidence,  summarized  above,  if  believed  by  the  trier 
of  fact,  was  clearly  sufficient  to  prove  defendant  guilty  be- 
yond a  reasonable  doubt.   People  v.  Morehead,  45  111.  2d  326, 
259  N.E.  2d  8.   Defendant's  contention,  raised  for  the  first 
time  on  appeal — that  he  merely  happened  to  be  in  the  area 
where  he  observed  the  crime  in  question,  and  that  being 
shocked  he  fled — not  only  directly  contradicts  his  theory 
at  trial  but  is  totally  incredible. 

Defendant  next  contends  that  it  was  error  for  the 
court  to  have  sentenced  him  for  both  the  offenses  of  theft 
and  battery.   We  agree.   There  is  no  evidence  in  the  record 
to  indicate  that  the  conduct  of  the  defendant  and  Hayes  in 
knocking  the  victim  to  the  ground  was  other  than  to  effectu- 
ate the  theft  of  the  coin  purse,  which  constituted  but  a 
single  transaction  on  their  part  and  which  will  support  but 
a  single  sentence,  for  theft.   The  sentence  imposed  upon  the 
conviction  for  battery  must  therefore  be  vacated.   People  v. 
Smith,  111.  App.  3d ,  290  N.  E.  2d  261,  263. 

For  these  reasons,  the  judgment  of  conviction  and  sen- 
tence for  theft  are  affirmed.  The  judgment  of  conviction  for 
battery  is  modified  and  the  sentence  entered  thereon  is  vacated, 


Affirmed  as  modified, 


THIRD  DIVISION 

Presiding  'Justice  Dempsey 
did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 
vs. 
BARBARA  J.  FELTON , 

Defendant-Appellant . 


g^lCAGO^ 


ijOClATlO^ 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


HONORABLE  SAUL  A.  EPTON , 
Presiding. 


PER  CURIAM   (SECOND  DIVISION,  FIRST  DISTRICT): 


Barbara  J.  Felton,  hereafter  called  defendant,  was  indicted 
for  the  offense  of  murder  in  violation  of  Section  9-1  of  the 
Criminal  Code,   111.  Rev.  Stat.  1969,  ch.  38,  par.  9-1.   She  was 
found  guilty  after  a  bench  trial  and  was  sentenced  to  a  term  of 
14  years  to  14  years  and  one  day.   Defendant  appealed,  arguing  that 
the  evidence  failed  to  establish  that  she  was  guilty  of  murder  beyond 
a  reasonable  doubt.   Defendant  seeks  a  reversal  of  the  conviction  or, 
in  the  alternative,  a  reduction  in  the  degree  of  the  offense  from 
murder  to  the  included  offense  of  voluntary  manslaughter  or  invol- 
untary manslaughter. 

The  testimony,  as  adduced  at  trial,  follows:   Letha  Perlite 
testified  that  on  April  3,  1971,  she  was  with  the  defendant  and  the 
defendant's  boyfriend,  David  Wright,  in  Wright's  apartment.   At 
approximately  2:30  A.M.,  she  was  in  the  apartment  with  the  defend- 
and  and  Mr.  Wright  and  overheard  an  argument  relating  to  whether  or 
not  Mr.  Wright  was  in  fact  the  father  of  the  child  that  the  defendant 
was  carrying.   The  argument  consisted  of  words  only  and  no  blows  were 
struck.   Miss  Perlite  and  the  defendant  walked  out  of  the  apartment 
door.   As  they  went  through  the  door,  the  apartment  door  closed  auto- 
matically.  Miss  Perlite  looked  back  as  the  door  \>7as  closing  and 
observed  the  deceased  standing  by  the  door  to  his  room.   The  de- 
fendant then  pushed  Miss  Perlite  to  the  side,  turned  and  fired  one 
shot  through  the  door.   Miss  Perlite  and  the  defendant  then  proceeded 
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upstairs.   As  the-^  were  going  up  the  stairs.  Miss  Perlite  heard   "-■' 
David  Wright  holler,  "Jean  shot  me."   The  defendant  changed  her 
shoes  and  went  out  the  back  door.   Several  hours  later,  the  de- 
fendant returned  and  told  Miss  Perlite  that  she  had  killed  David 
and  that  the  relatives  wanted  to  put  her  in  jail.   David  Wright 
died  of  a  bullet  wound  of  the  abdomen. 

Ollie  Thomas,  a  Chicago  Police  officer,  testified  that  he 
arrived  on  the  scene  and  observed  David  Wright,  who  he  had  pre- 
viously known,  lying  on  the  floor  in  the  corner  of  his  apartment. 
He  interviewed  Wright  at  Provident  Hospital  and  was  told,  "My  girl 
friend  shot  me."   Further,  V/right  gave  his  girl  friend's  name  as 
Barbara  Jean.   Officer  Thomas  found  a  .25  caliber  casing  approximately 
12  inches  from  the  front  door  of  the  apartment. 

Charles  Boucher  testified  that  he  was  the  Chicago  Police  in- 
vestigator assigned  to  the  case  in  question.   On  April  3,  1971,  he 
arrested  the  defendant  and  advised  her  of  her  constitutional  rights. 
The  defendant  informed  him  that  she  could  not  have  shot  the  deceased 
because  she  was  with  Elam  Biggs  on  the  night  in  question. 

The  defendant  testified  that  in  the  early  morning  hours  of 
April  3,  she  was  with  David  Wright  at  the  Jazz  Club.   They  returned 
to  their  apartment  and  an  argument  ensued  as  to  whether  or  not  the 
deceased  was  the  father  of  the  child  she  was  carrying.   The  argument 
consisted  of  words  only  with  no  blows  being  struck.   She  and  Miss 
Perlite  left  the  apartment.   As  they  walked  out  the  door,  the  defendant 
testified  that  she  turned  and  fired  one  shot  through  the  door  to  scare 
the  deceased  because  he  usually  followed  her  after  an  argument.   After 
shooting  through  the  door,  she  called  to  the  deceased  and  received  no 
response.   She  then  went  upstairs  and  asked  neighbors  to  call  down 
to  her  apartment  and  discovered  that  the  deceasea  had  been  shot. 
She  testified  that  the  gun  belonged  to  Mr.  Wright  and  that  she  put  it 
in  her  pocketbook  that  evening  at  approximately  12:00. 

The  foregoing  facts  could  not  justify  a  conviction  for  voluntary 


-2- 


58030 

manslaughter.   Voluntary  manslaughter  is  the  kxlling  of  an 
individual  without  lawful  justification  where  one  is  acting  under 
a  sudden  and  intense  passion  resulting  from  serious  provocation. 
111.  Rev.  Stat.  1969,  ch.  38,  par.  9-2.   The  facts  in  the  case  at 
bar  demonstrate  that  an  argument  between  the  defendant  and  the 
deceased  occurred  for  some  length  of  time.   The  argument  consisted 
of  words  only  with  no  blows  being  struck.   The  rule  has  long  been 
established  in  this  State  that  mere  words  alone  are  insufficient  provo- 
cation to  justify  voluntary  manslaughter.   People  v.  Williams,  6  111. 
App.3d  713,  286  N.E.2d  570;  People  v.  Lowe,  122  Ill.App.2d  197, 
258  N.E.2d  370. 

Murder  and  the  lesser  included  offense  of  involuntary  manslaughter 
are  distinguished  only  in  terms  of  the  mental  state  required. 
Murder  is  the  killing  of  an  individual  without  lawful  justification 
where,  in  performing  the  acts  which  caused  death,  the  person  either 
intends  to  kill  or  do  great  bodily  harm,  or  knows  that  such  acts  create 
a  strong  probability  of  death  or  great  bodily  harm.   111.  Rev.  Stat. 
1969,  ch.  38,  par.  9-1.   Involuntary  manslaughter  is  the  killing  of  an 
individual  without  lawful  justification  where  the  acts,  whether 
lawful  or  unlawful,  which  caused  the  death  are  such  that  are  likely 
to  cause  death  or  great  bodily  harm  to  some  individual  and  the  acts 
are  performed  recklessly.   111.  Rev.  Stat.  1969,  ch.  38,  par.  9-3. 

Murder  requires  an  intent  to  kill  or  do  great  bodily  harm,  or 

knowledge  that  the  acts  create  a  strong  probability  of  such  a  result, 

while  the  conviction  for  involuntary  manslaughter  requires  only 

reckless  conduct  which  causes  death.   Recklessness  is  defined  in 

our  Criminal  Code  (111.  Rev.  Stat.  1969,  ch.  38,  par.  4-6): 

"4-6  RECKLESSNESS.   A  person  is  reckless  or 
acts  recklessly,  when  he  consciously  disregards 
a  substantial  and  unjustifiable  risk  tnat  circum- 
stances exist  or  that  a  result  will  follo'f,  des- 
cribed by  the  statute  defining  the  offense;  and 
such  disregard  constitutes  a  gross  deviation  from 
the  standard  of  care  which  a  reasonable  person 
would  exercise  in  the  situation." 
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Involuntary  inan?i laughter  requires  no  felcninus  intent  and  the  only 
mental  state  required  is  the  conscious  disregard  of  a  substantial 
and  unjustifiable  risk. 

In  the  case  at  bar,  the  facts  as  adduced  at  trial  demonstrate 
that  the  defendant  carried  a  loaded  weapon.   After  leaving  the  apart- 
ment in  which  the  deceased  remained,  she  turned  and  fired  one  shot 
through  the  door.   By  her  testimony,  the  shot  was  fired  to  scare  the 
deceased.   At  the  time  she  fired  the  shot,  the  exact  whereabouts  of 
the  deceased  within  the  apartment  was  unknown  to  her.   The  firing  of 
a  gun  through  a  closed  doorway  is  a  gross  deviation  from  the  standard 
of  care  which  a  reasonable  person  would  exercise  and  therefore  con- 
stitutes recklessness.   People  v.  Bembroy,  4  Ill.App.3d  522,  281 
N.E.2d  389. 

We  find  that,  under  the  evidence  as  adduced  at  trial,  defendant 
was  not  proven  guilty  of  the  crime  of  murder  beyond  a  reasonable 
doubt.   Defendant  was,  however,  proven  guilty  of  the  crime  of  in- 
voluntary manslaughter  beyond  a  reasonable  doubt.   Under  the  power 
granted  this  court  by  Supreme  Court  Rule  615(b)(3),  111.  Rev.  Stat. 
1969,  ch.  IIOA,  par.  615(b)(3),  we  reduce  the  degree  of  the  offense, 
for  which  the  defendant  was  convicted,  from  murder  to  involuntary 
manslaughter.   See  People  v.  Kurtz,  37  111. 2d  103,  224  N.E.2d  817; 
People  V.  Taylor,  3  Ill.App.3d  313,  278  N.E.2d  469.   In  view  of  the 
fact  that  the  sentence  imposed  in  the  trial  court  exceeds  the  statutory 
maximum  authorized  for  involuntary  manslaughter,  it  is  necessary  that 
the  defendant  be  resentenced.   The  trial  court  is  in  a  far  better 
position  to  determine  the  proper  sentence  than  we  are. 

The  judgment  of  the  trial  court  is  therefore  modified  to 
adjudge  the  defendant  guilty  of  involuntary  manslaughter  and  the 
cause  is  remanded  to  the  Circuit  Court  of  Cook  County  for  resentencing. 

JUDGMENT  AFFIRMED  AS  MODIFIED: 
REMANDED  WITH  DIRECTIONS. 
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APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY 


HONORABLE 

REGINALD  J.  HOLZER 

PRESIDING 


NO.  57472 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Respondent-Appellee , 

vs. 
EDWARD  THIGPEN, 

Petitioner-Appellant . 
PER  CURIAM  (Fifth  Division,  First  District) : 

Petitioner  was  convicted  of  unlawful  sale  of  a  narcotic 
drug  after  a  bench  trial  and  was  sentenced  to  a  term  of  ten  to 
fifteen  years.   He  appealed  and  on  March  10,  1970,  this  court 
affirmed  his  conviction.   People  v.  Thigpen,  121  Ill.App.2d  341, 
257  N.E.2d  493  (Abstract  only).   On  January  7,  1971,  petitioner 
filed  a  pro  se  post-conviction  petition  contending  (1)  he  was 
denied  due  process  of  law  in  that  the  indictment  failed  to  set  forth 
all  necessary  elements  of  the  offense  of  unlawful  sale  of  a  narcotic 
drug;  (2)  he  acted  only  as  an  agent  for  the  buyer  and  therefore  was 
a  victim  of  police  entrapment;  (3)  he  was  denied  a  transcript  of  the 
Grand  Jury  testimony  of  a  witness;  (4)  he  was  given  incompetent 
representation  by  the  Public  Defender  of  Cook  County;  (5)  he  was 
denied  a  fair  trial  by  the  prosecution's  tactics  of  displaying  and 
reading  documents  pertaining  to  his  past  criminal  record;  and  (6) 
he  was  denied  equal  protection  of  the  law  by  being  given  a  greater 
sentence  than  that  of  his  co-defendant. 

The  Public  Defender  of  Cook  County  was  appointed  to 
represent  petitioner  and  on  February  12,  1971,  petitioner  filed  an 
amendment  to  his  petition  alleging  that  he  was  being  deprived  of 
proper  post-conviction  relief  by  the  appointment  of  the  Public 
Defender  as  counsel  because  one  of  the  main  contentions  in  his 
petition  was  incompetent  representation  by  the  office  of  the  Public 
Defender  of  Cook  County  at  the  trial.   On  September  13,  1971,  upon 
motion  of  the  State,  petitioner's  post-conviction  petition  was 
dismissed  without  an  evidentiary  hearing.   He  appeals  the  order  of 
dismissal . 
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The  Public  Defender  of  Cook  Councy.  v;ho  was  appointed  to 
represent  petitioner  on  this  appeal,  hr.s  filed  a  motion  for  leave  to 
withdraw.   The  motion,  supported  by  a  brief  pursuant  to  Anders  v. 
California  (1967),  386  U.S.  738,  states  the  only  possible  issue  on 
appeal  would  be  whether  petitioner  was  denied  procedural  due  process 
of  law  at  the  post-conviction  proceedings  and  it  concludes  that  an 
appeal  on  this  issue  would  be  without  merit.   The  defendant  was 
served  with  a  copy  of  the  motion  and  brief  on  February  27,  19  73. 
He  was  informed  that  he  could  file  any  points   he  might  choose  in 
support  of  his  appeal  before  April  30,  1973.   He  has  not  responded. 
Petitioner's  argument  that  he  was  acting  only  a s  an  agent 
for  the  buyer  and  was  therefore  a  victim  of  police  entrapment  was 
raised  in  his  direct  appeal  where  it  was  contended  that  on  this 
account  he  was  not  proven  guilty  beyond  a  reasonable  doubt.   There 
having  been  a  review  of  this  issue  by  direct  appeal,  petitioner 
cannot  have  it  reconsidered  in  his  post-conviction  proceeding. 
People  v.  Walker,  6  Ill.App.3d  909,  286  N.E.2d  812.   Petitioner 
alleges  also  that:  (1)  the  indictment  failed  to  set  forth  all 
necessary  elements  of  the  offense,  (2)  he  was  denied  a  copy  of  the 
Grand  Jury  testimony  of  certain  witnesses,  and  (3)  he  was  deprived 
of  a  fair  trial  by  the  prosecution's  tactics  of  displaying  and  read- 
ing documents  pertaining  to  his  past  record.   The  basis  for  each  of 
these  allegations  was  known  from  the  original  trial  record  and  each 
could  have  been  raised  in  the  defendant's  direct  appeal.   It  is  a 
settled  rule  that  when  a  conviction  has  been  appealed,  any  issue 
which  could  have  been  reviewed  in  the  direct  appeal  cannot  be 
raised  in  a  post-conviction  hearing.   People  v.  Ashley,  34  111. 2d 
402,  216  N.E.2d  126. 

Petitioner's  contention  that  he  was  given  incompetent 
representation  by  the  office  of  the  Public  Defendant  of  Cook  County 
at  trial  was  a  conclusory  statement  devoid  of  any  facts  or  specific 
alleged  acts  of  incompetency  and  as  such  did  not  require  an  evidentiar 
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hearing.   People  v.  Hill,  39  111. 2d  61,  233  N.E.2d  546.   Moreover, 
the  record  demonstrates  that  the  petitioner  was  represented  at  trial, 
not  by  the  Public  Defender  of  Cook  County,  but  by  court-appointed, 
private  counsel. 

His  argument  that  he  was  denied  equal  protection  of  law 
by  being  given  a  greater  sentence  than  that  of  his  co-defendant 
does  not  present  a  constitutional  question,  and,  in  any  event,  the 
co-defendant  was  found  guilty  of  a  different  offense  (conspiracy) 
than  that  of  the  petitioner  (sale) .   In  the  case  at  bar,  the  trial 
court  properly  dismissed  petitioner's  post-conviction  petition 
without  an  evidentiary  hearing  because  all  matters  raised  therein 
were  without  merit  either  because  they  were  or  could  have  been 
raised  on  direct  appeal  or  did  not  present  a  constitutional  question. 

In  his  amendment  petitioner  argues  that  other  counsel 
should  have  been  appointed  to  represent  him  at  the  post-conviction 
hearing  does  not  present  a  constitutional  issue  since  his  trial 
representation  was  by  court-appointed,  private  counsel  and  not  the 
Public  Defender. 

A  review  of  the  entire  record  leads  to  the  conclusion  that 
the  petitioner  was  not  denied  procedural  due  process.   At  the  hearing 
on  the  State's  motion  to  dismiss  the  post-conviction  petition,  the 
Assistant  Public  Defender  representing  petitioner  stated  that  he 
had  personally  interviewed  petitioner,  had  read  the  trial  transcript, 
had  prepared  an  abstract  of  that  transcript  and  had  read  petitioner's 
pro  se  post-conviction  petition.   He  presented  petitioner's  arguments 
and  then  stated  that  in  his  opinion,  he  found  no  violation  of 
petitioner's  constitutional  rights.   Petitioner's  counsel  at  the 
post-conviction  hearing  complied  with  all  the  requirements  of 
People  V.  Slaughter,  39  111. 2d  278,  235  N.E.2d  566,  and  Supreme  Court 
Rule  651,  111. Rev.  Stat.  1971,  ch.  IIOA,  par.  651. 

We  have  examined  the  record  and  concur  in  the  opinion  of 
the  Public  Defender  that  there  are  no  points  raised  in  the  petition 
which  are  "arguable  on  their  merits".   In  our  opinion  the  appeal  is 
"wholly  frivolous". 
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Accordiruly ,  the  motion  of  the  Public  Defender  of  Cock 
County  to  withdrav/  is  allowed  and  the  judgment  dismissing  the 
post-conviction  petition  is  affirmed. 


AFFIRMED 


(Publish  Abstract  Only) 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 
vs. 

ROBERT  L.  DAVIS, 

Defendant-Appellant . 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


Hon.  Earl  E.  Strayhorn, 
Presiding. 


*PER  CURIAM  (FIRST  DISTRICT,  FIRST  DIVISION): 

Robert  L.  Davis  (defendant)  entered  a  negotiated  plea  of 
guilty  to  the  offense  of  armed  robbery  in  violation  of  section 
18-2  of  the  Criminal  Code,  and  was  sentenced  to  a  term  of  two 
years,  four  months  and  sixteen  days  in  the  penitentiary,  con- 
sidered served.   (111. Rev. Stat.  1967,  ch.38,  par. 18-2.)   He 
appeals. 

The  Illinois  Defender  Project  has  filed  in  this  court  a 
motion  for  leave  to  v;ithdraw  as  appellate  counsel,  supported  by 
a  brief  pursuant  to  Anders  v.  California,  386  U.S.  738,  in  which 
counsel  states  that  "there  is  no  meritorious  issue  in  this  ap- 
peal."  Copies  of  the  brief  and  motion  were  forwarded  to  de- 
fendant and  he  was  allowed  an  additional  45  days  within  which 
to  file  any  points  he  desired  to  support  the  appeal.   Defendant 
has  filed  no  response. 

In  its  brief  appellate  counsel  states  that  any  contention 
raised  with  regard  to  defendant's  sentence,  the  admonishments 
given  him  prior  to  the  acceptance  of  his  plea  of  guilty,  the 
factual  basis  for  the  plea,  or  the  length  of  time  elapsed  be- 
fore a  hearing  was  held  on  the  matter,  would  be  without  merit. 
After  a  review  of  the  record  in  the  light  of  those  points,  we 
agree. 


*Mr.  Presiding  Justice  Burke  did  not  participate, 
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Upon  independent  review  of  the  entire  record  in  dis- 
charge of  our  duty  under  the  Anders  decision,  we  have  dis- 
covered two  minor  matters  of  conflict  in  the  record,  neither 
of  which  would  support  an  appeal.   First,  a  variance  exists 
between  the  date  of  the  offense  as  alleged  in  the  indictment 
and  the  date  provided  by  the  State  in  the  factual  basis  under- 
lying the  plea  of  guilty.   Such  variance  under  the  circum- 
stances of  this  case  is  not  fatal,  and  the  indictment  is  con- 
sequently sufficient.   In  re  Interest  of  Landrus,  7  Ill.App.3d 
556,  288  N.E.2d  94. 

Secondly,  although  the  report  of  proceedings  reveals  that 
the  trial  court  sentenced  defendant  to  a  minimum  term  of  two 
years,  the  judgment  order  does  not  reflect  that  fact.   Such 
variance  would  not  support  an  appeal  since,  by  statute  in  ef- 
fect at  the  time  the  offense  was  committed,  the  minimum  term 
to  which  an  offender  could  have  been  sentenced  was  two  years. 
(111. Rev. Stat.  1967,  ch.38,  par. 18-2.)   Further,  since  defend- 
ant was  in  fact  sentenced  for  the  period  of  time  he  actually 
served  pending  a  hearing  on  this  matter,  the  question  is  moot. 

For  these  reasons  we  conclude  that  the  appeal  is  frivolous 
and  wholly  without  merit.   The  Illinois  Defender  Project  is  ac- 
cordingly allowed  to  withdraw  as  defendant's  appellate  counsel 
and  the  judgment  of  the  circuit  court  of  Cook  County  is  affirmed, 


Motion  allowed. 
Judgment  affirmed. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 
vs. 

DON  ALFRED  AUSTIN, 

Defendant-Appellant . 


ABSTj 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


Hon.  Louis  B.  Garippo, 
Presiding. 


*PER  CURIAM  (FIRST  DISTRICT,  FIRST  DIVISION) : 

On  September  1,  1971,  Don  Alfred  Austin  (defendant) 
pleaded  guilty  to  three  counts  of  aggravated  battery  (111. 
Rev. Stat.  1969,  ch.38,  par. 12-4)  and  was  sentenced  to  three 
concurrent  terms  of  five  to  ten  years.   On  September  29,  1971, 
defendant  filed  a  notice  of  appeal  and  the  public  defender  was 
appointed  counsel  for  defendant  for  purposes  of  appeal. 

The  public  defender  has  filed  a  motion  for  leave  to  v;ith- 
draw,  supported  by  a  brief  pursuant  to  Anders  v.  California, 
386  U.S.  738,  in  which  he  alleges  that  the  only  basis  for  ap- 
peal would  be  whether  the  trial  court  fully  admonished  the  de- 
fendant as  to  the  significance  and  consequences  of  his  change 
of  plea  from  not  guilty  to  guilty.   The  brief  concludes  that 
an  appeal  on  this  issue  would  be  frivolous,  without  merit  and 
could  not  possibly  be  successful. 

Defendant  was  served  with  copies  of  the  motion  and  brief 
and  he  was  given  additional  time  within  which  he  could  file  any 
points  he  might  choose  in  support  of  the  appeal.   Defendant  has 
filed  a  written  response  in  which  he  states  in  effect  that  he 
was  tricked  into  entering  a  plea  of  guilty  because  of  threats 
by  his  own  attorney  and  that  the  lawyer  misrepresented  to  him 


*Mr.  Presiding  Justice  Burke  did  not  participate. 
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the  total  length  of  the  sentence  which  he  could  receive.   We 
may  not  consider  these  allegations  since  they  are  not  a  part 
of  the  trial  record  before  us  and  could  be  raised  only  by  a 
post-conviction  petition.   However,  we  have  examined  the  Re- 
port of  Proceedings  in  connection  with  the  acceptance  of  the 
plea  of  guilty  by  the  trial  court.   As  hereafter  shown,  Rule 
402  of  the  Supreme  Court  was  carefully  and  substantially  com- 
plied with  by  the  trial  judge  and  none  of  the  proceedings  be- 
fore the  court  indicate  the  slightest  foundation  for  the  charges 
now  raised  by  defendant. 

Illinois  Supreme  Court  Rule  402  sets  forth  the  require- 
ments which  must  be  substantially  complied  with  by  the  trial 
judge  in  accepting  a  plea  of  guilty. 

Our  examination  of  the  record  discloses  that  the  require- 
ments of  Rule  402  were  substantially  complied  with.   We  concur 
in  the  opinion  of  defendant's  counsel  that  an  appeal  on  this 
ground  would  be  frivolous.   Further,  our  examination  of  the 
record  does  not  disclose  any  additional  possible  grounds  of 
appeal. 

The  motion  to  withdraw  is  allowed  and  the  judgment  of  the 
circuit  court  of  Cook  County  is  affirmed. 


Motion  allowed. 
Judgment  affirmed. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 
vs. 
ALONZO  BONNER, 

Defendant-Appellant . 


'    i'2l.A!o 


APPEAL  FROM  THE  CIRCUIT  COURT 
OF  COOK  COUNTY. 


HONORABLE  PHILIP  ROMITI , 
Presiding. 


PER  CURIAM  (SECOND  DIVISION,  FIRST  DISTRICT) : 


Defendant,  Alonzo  Bonner,  was  found  guilty  after  a  bench 
trial  of  the  offense  of  murder,  in  violation  of  Section  9-1  of 
the  Criminal  Code,  and  was  sentenced  to  a  term  of  20  years  to  40 
years  in  the  penitentiary.   (111.  Rev.  Stat.  1967,  ch.  38,  par.  9-1.) 
He  appeals,  contending  that  he  was  not  afforded  an  adequate  hearing 
on  his  motion  to  suppress  a  statement  made  to  the  police;  that  the 
People  failed  to  rebut  evidence  allegedly  establishing  self-defense; 
and  that  the  People  failed  to  establish  the  element  of  malice,  fail- 
ing therefore  to  prove  him  guilty  of  murder  beyond  a  reasonable 
doubt. 

At  trial,  Lawrence  Smith  testified  for  the  People  that  on  the 
afternoon  of  August  31,  1969,  he  had  been  drinking  beer  in  the 
vicinity  of  19  22  Howe  Avenue  in  Chicago  in  the  company  of  defendant, 
deceased  (David  Strube) ,  defendant's  brother  (Charles  Bonner),  a 
man  called  "Jesus"  (Patrick  Mahoney) ,  and  several  other  men.   At 
about  10:30  P.M.  on  that  date,  the  witness,  defendant's  brother,  an 
unnamed  woman,  and  "Jesus"  were  in  the  latter 's  apartment  at  1920 
Howe  drinking  beer,  at  which  time  "Jesus"  left  the  apartment.   A 
few  minutes  later,  the  witness  heard  several  gunshots,  and  he,  the 
woman,  and  defendant's  brother  v;ent  downstairs  where  defendant 
was  observed  by  the  witness  coming  out  of  "the  ganaway"  with  a  gun 
in  his  hand.   The  witness  testified  that  defendant  stated:   "I 
just  shot  somebody.";  that  the  witness  asked  defendant:  "Who?"; 
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and  that  defendant  made  no  response.   The  police  arrived  shortly 
and  the  witness  went  into  the  alley  in  the  1900  Block  of  Orchard 
Avenue,  where  he  saw  the  deceased  and  was  questioned  by  the  police 
concerning  the  shooting.   The  v;itness  later  saw  defendant  at 
his  (witness')  home.   The  witness  testified  that,  of  the  people 
he  was  drinking  with  on  that  day,  he  had  previously  known  only  de- 
fendant and  defendant's  brother. 

Smith  testified  that  on  September  1,  1969,  defendant  came 
to  his  home  in  the  afternoon  and  asked  the  witness  to  accompany  him 
to  the  residence  of  Mr.  Cuevas.   At  the  Cuevas  residence,  defendant 
gave  Cuevas  the  gun  which  the  witness  saw  in  defendant's  hand  the 
previous  night,  and  Cuevas  gave  defendant  $5.   The  witness  further 
testified  that,  at  approximately  11:00  A.M.  on  September  3,  1969, 
the  police  took  him  to  the  police  station;  that,  about  five  or 
six  hours  later,  he  took  the  police  to  Cuevas'  residence  where  the 
police  recovered  the  gun;  and  that  the  witness  was  returned  to  the 
police  station. 

Chicago  Police  Officer  Jurczenko  testified  for  the  People 
that  at  approximately  10:40  P.M.  on  August  31,  1969,  he  proceeded 
to  the  alley  in  question,  where  he  observed  the  deceased  lying  face 
down  in  a  pool  of  blood.   The  area  was  well  lighted,  and  a  search 
of  the  deceased  and  of  the  immediate  vicinity  produced  no  weapon. 
Of  the  four  to  six  people  present  at  the  scene,  the  officer  spoke 
only  to  two  persons  v;ho  were  attending  the  victim.   The  deceased 
was  pronounced  dead  on  arrival  at  a  hospital. 

Santos  Cuevas  testified  for  the  People  that  on  September  1, 
1969,  defendant,  in  the  presence  of  Lawrence  Smith,  gave  the 
witness  the  gun  in  question  in  return  for  a  loan  of  $5,  and  that 
two  days  later  the  police  took  the  weapon  from  him.   Both  Cuevas 
and  Smith  identified  the  weapon  at  trial. 

During  the  course  of  the  trial,  the  court  heard  evidence 
on  defendant's  motion  to  suppress  a  statement  made  by  defendant 
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to  Officer  Frani^  heatley,  the  basis  of  the  motion  being  the  lack 

of  "the  Miranda  warnings";  the  defense  counsel  expressly  withdrew 

a  reference  in  the  motion  that  the  statement  was  also  being  challenged 

on  the  ground  that  it  was  involuntarily  given. 

At  the  hearing  on  the  motion,  Officer  Heatley  testified 
that  he  arrested  defendant  at  police  headquarters  on  September  3, 
1969,  at  about  4:30  or  5:00  P.M.,  and  the  officer  gave  inconsistent 
testimony  as  to  when  he  first  saw  defendant  on  that  date.   He  further 
testified  that,  between  4:30  P.M.  and  6:00  P.M.  on  that  date,  after 
defendant  had  been  warned  of  his  constitutional  rights  in  accordance 
with  the  Miranda  decision  (which  rights  the  defendant  stated  he 
understood)  and  in  the  presence  of  no  police  officer  other  than  the 
witness,  defendant  made  a  statement  to  the  officer  concerning  the 
shooting  as  follows: 

On  the  night  of  the  shooting,  he  and  the  deceased  argued  over 
a  loan  of  money;  the  two  men  walked  through  the  gangway  of  the  building 
and  into  an  alley;  defendant  was  walking  ten  feet  behind  the  deceased, 
who  had  his  back  to  defendant;  defendant  heard  a  "rattle"  or  a  "click" 
and  thought  that  the  deceased  had  a  knife;  defendant  pointed  his  gun 
low  at  the  deceased  and  fired  one  shot,  striking  the  deceased  in  the 
leg;  the  deceased  made  a  half  turn  toward  defendant  and  defendant 
then  raised  his  gun  and  fired  two  more  shots  toward  the  upper  portion 
of  the  deceased's  body;  the  deceased  fell,  and  defendant  turned  and 
walked  through  the  gangway.   The  court  noted  that  the  proper  Miranda 
warnings  had  been  given,  and  denied  the  motion  to  suppress. 

The  trial  of  the  cause  continued  and  Officer  Heatley  testified 
that  he  received  a  radio  communication  on  the  night  of  the  shooting; 
that  he  observed  the  deceased  in  the  hosoital;  and  that  he  also 
observed  the  scene  of  the  shooting.   The  officer  testified 
that,  when  he  arrived  at  police  headquarters  on  September  3,  1969 
sometime  prior  to  4:30  P.M.  pursuant  to  a  telephone  call  at  his 
home,  he  observed  defendant,  Lawrence  Smith,  and  Santos  Cuevas 
at  the  station.   The  witness  later  advised  defendant  of  his  con- 
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stitutional  rights,  after  which  the  witness  held  a  conversation   -" 
with  defendant  between  5:30  and  7:00  P.M.,  at  which  time  defendant 
related  the  foregoing  statement.   The  officer  testified  that  he 
showed  defendant  the  weapon  involved  after  defendant  made  his  state- 
ment, and  that  defendant  stated  that  it  was  the  weapon  used  in 
the  shooting. 

Police  Officer  Robert  Friedman  testified  that  he  took 
Lawrence  Smith  into  custody  on  September  3,  1969;  that  Smith  led 
the  officer  to  Cuevas'  residence,  where  he  received  the  gun  in 
question  from  Cuevas;  and  that  defendant  was  arrested  between  1:00 
and  3:00  P.M.  on  September  3rd. 

It  was  stipulated  that  deceased  v/as  shot  in  the  head  and  in 
the  upper  left  rear  thigh  (there  also  being  evidence  that  the 
deceased  was  shot  three  times); that  a  bullet  removed  from  the  body 
of  the  deceased  was  fired  from  the  gun  entered  into  evidence  at 
trial;  that  the  deceased  died  as  a  result  of  a  gunshot  wound  to  the 
head;  that  the  deceased  was  19  years  old,  caucasion,  weighed  197 
pounds,  and  was  6  feet,  3  inches  tall;  and  that  a  chemical  analysis 
revealed  the  presence  of  no  alcohol  in  the  deceased's  blood,  but 
that  it  did  reveal  the  presence  of  morphine  in  the  bile.   No  evidence 
was  offered  in  defendant's  behalf. 

Defendant's  argument  that  he  was  not  accorded  an  adequate 
hearing  on  his  motion  to  suppress  is  without  merit.   It  should  be 
pointed  out  initially  that  the  question  of  the  voluntariness  of  the 
statement  made  to  Officer  Heatley  was  expressly  waived  by  defense 
trial  counsel.   Nevertheless,  the  sole  statement  made  by  defendant 
to  the  police  was  that  made  to  Officer  Heatley,  and  the  record  shov;s 
that  he  was  fully  advised  of  his  constitutional  rights,  as  reauired 
by  Miranda  v.  Arizona,  384  U.S.  436,  prior  to  the  making  of  his 
statement,  and  that  he  stated  he  understood  his  rights  in  that  regard, 
People  V.  Horton,  126  Ill.App.2d  401,  409-410,  261  N.E.2d  693.   De- 
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fendant  did  not  take  the  stand  at  the  he,-iri'"»c/  on  the  motion,  and 
it  does  not  appear  of  record  that  any  other  witness  existed  who 
was  material  to  the  giving  of  defendant's  statement,  or  that  there 
were  any  "peculiar  circumstances"  existing  which  would  have  absolved 
defendant  from  failing  to  object  at  the  hearing  to  the  People's 
failure  to  call  any  witness  other  than  Officer  Heatley.   111.  Rev.  Stat, 
1971,  ch.  38,  par.  114-ll(d);  People  v.  Harper,  127  Ill.App.2d  420, 
262  N.E.2d  298. 

The  cases  cited  by  defendant  in  support  of  his  position  are 
inapplicable  to  the  circumstances  in  the  case  at  bar:   See  e.g. , 
People  v.  Strader,  38  111. 2d  93,  230  N.E.2d  569;  People  v.  Costa, 
38  111. 2d  178,  230  N.E.2d  871. 

Defendant  further  contends  that  the  People  failed  to  rebut  the 
theory  of  self-defense  which  was  injected  into  the  case  by  Officer 
Heatley 's  testimony  concerning  the  statement  given  to  him  by  de- 
fendant, thereby  entitling  defendant  to  a  discharge. 

Where  evidence  of  self-defense  is  raised  at  trial,  whether 
raised  directly  by  defendant  or  through  evidence  adduced  by  the  People, 
it  is  incumbent  upon  the  People  to  rebut  such  evidence,  unless  de- 
fendant's own  statements  and  actions,  or  other  circumstances,  impeach 
such  theory  of  self-defense,  in  which  case  the  trier  of  fact  is  not 
obliged  to  believe  that  defendant  acted  in  self-defense.   People  v. 
Warren,  33  111. 2d  168,  210  N.E.2d  507. 

While  the  testimony  of  Officer  Heatley  relative  to  the  statement 
given  by  defendant  does  raise  a  threshold  question  of  self-defense 
(to  the  effect  that  defendant  thought  that  the  deceased  anticipated 
using  a  knife  against  him),  defendant's  other  actions  and  other  cir- 
cumstances in  the  case  impeach  the  theory  of  self-defense,  so  that 
the  trial  court  v/as  not  required  to  believe  that  defendant  thought 
that  the  deceased  had  a  knife  or  that  defendant  acted  in  self-defense. 

No  knife  was  found  either  on  the  person  of  the  deceased  or  at 
the  scene  of  the  shooting.   Defendant's  argument  by  inference  that 
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the  knife  may  h.ivo  been  disposed  of  by  sopc^one  who  arrived  at 
the  scene  before  the  investigating  officer  is  conjecture.   Further- 
more, militating  against  the  evidence  in  the  Coroner's  physician's 
report  corroborating  defendant's  statement  to  the  officer  that  he 
fired  a  shot  into  the  deceased's  leg,  is  the  evidence  in  defendant's 
statement  that  he  thereafter  raised  the  gun  and  fired  two  more  shots 
into  the  upper  portion  of  the  deceased's  body.   Defendant  fled  the 
scene  and  offered  no  help  to  the  victim,  and  he  either  loaned  or  sold 
the  gun  used  in  the  shooting  the  following  day,  in  the  presence  of 
Smith,  who  had  also  been  present  when  defendant  stated  that  he  had 
shot  someone  immediately  after  the  shooting. 

Defendant  was  walking  ten  feet  behind  the  deceased,  who  had 
his  back  to  defendant  when  the  shooting  occurred;  defendant  at 
that  time  was  following  the  deceased;  there  is  no  evidence  of  any 
prior  difficulties  between  the  two  men,  and,  other  than  the  evidence 
that  the  deceased  had  used  narcotics  sometime  prior  to  the  shooting, 
there  was  no  evidence  that  he  was  of  a  belligerent  nature,  had 
carried  a  knife  or  had  caused  trouble  in  the  past,  or  the  like. 
Finally,  it  does  not  appear  that  defendant  made  any  attempt  to  turn 
himself  over  to  the  police  after  the  shooting;  on  the  contrary, 
the  police  sought  him  out  three  days  later,  after  he  had  been  im- 
plicated in  the  shooting.   See  People  v.  Johnson,  108  Ill.App.2d 
150,  247  N.E.2d  10,  relative  to  the  reviewing  court's  consideration 
of  the  jury's  finding  as  to  the  defense  of  self-defense. 

The  cases  of  People  v.  Jordan,  4  111. 2d  155,  122  N.E.2d  209, 
and  People  v.  Hall,  118  Ill.App.2d  160,  254  N.E.2d  793,  cited  by 
defendant,  are  distinguishable  on  their  facts  from  the  case  at  bar. 

As  to  the  final  point  raised  by  defendant  (that  the  People 
failed  to  prove  malice  and  therefore  did  not  prove  him  guilty  of 
murder  beyond  a  reasonable  doubt),  defendant's  argument  presupposes 
that  the  trial  court  must  necessarily  have  found  that  defendant  be- 
lieved that  the  deceased  had  and  v;as  intending  to  use  a  knife,  and 
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that  the  sole  isaue  to  be  resolved  by  the  trial  court  was  whether' 
defendant  acted  reasonably  or  unreasonably  in  that  belief.   Hov/ever, 
as  noted  above,  the  facts  here  were  such  that  the  trial  court  could 
have  found  that  defendant  did  not  believe  that  the  deceased  was  carry- 
ing a  knife  at  the  time  of  the  shooting,  and  that  he  did  not  act  out 
of  concern  for  his  own  safety  in  shooting  the  deceased,  and  that 
therefore  the  question  of  manslaughter  does  not  arise. 

The  intent  necessary  to  constitute  the  act  of  taking  a  life  as 
murder  may  be  found  from  the  character  of  the  act  itself  and  the 
attendant  circumstances.   People  v.  Spagnola,  123  Ill.App.2d  171, 
260  N.E.2d  20.   There  were  sufficient  facts  in  the  instant  case  which 
impeached  the  theory  of  self-defense  and  from  which  the  trier  of 
fact  could  reasonably  have  found  defendant  guilty  of  murder. 

For  these  reasons,  the  judgment  of  the  Circuit  Court  of  Cook 
Count  is  affirmed. 

JUDGMENT  AFFIRMED. 
Justice  Downing  did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 
vs. 

DWIGHT  GAVIN, 

Defendant-Appellant. 


ABST 


APPEAL  FROM  THE  GIRCUIT 
COURT  OF  COOK  COUNTY. 


Hon.  Louis  B.  Garippo , 
Presiding . 


Mr.  JUSTICE  GOLDBERG  delivered  the  opinion  of  the  court: 

This  appeal  brings  before  us  a  most  amazing  legal  anomaly. 
A  defendant,  found  guilty  of  three  felonies  by  admittedly  suf- 
ficient evidence,  contends  here,  for  the  first  time,  that  his 
rights  have  been  curtailed  because  he  was  entitled  only  to  ten, 
instead  of  20,  peremptory  challenges  of  prospective  jurors. 

Dwight  Cavin  (defendant)  was  indicted  for  murder  (111. Rev. 
Stat.  1969,  ch.38,  pars.  9-1  and  9-l(a-2),)  attempt  murder  (111. 
Rev. Stat.  1969,  ch.38,  par. 8-4)  and  aggravated  battery  (111. Rev. 
Stat.  1969,  ch.38,  pars. 12-4  and  12-4  (b-1).)   After  a  jury  trial, 
he  was  found  guilty  on  all  three  charges  and  sentenced  to  20  to 
40  years  in  the  penitentiary.   He  appeals. 

In  this  court,  defendant  raises  only  two  issues.  He  urges 
that  he  was  denied  a  fair  and  impartial  trial  with  reference  to 
the  selection  of  the  jury  and  also  that  the  grand  jury  which  in- 
dicted him  was  improperly  selected.  No  point  is  raised  relative 
to  sufficiency  of  the  evidence  to  prove  guilt  beyond  reasonable 
doubt.  Therefore,  we  need  not  state  the  facts  or  summarize  the 
testimony. 

Regarding  selection  of  the  jury,  defendant  contends  that 
the  court  should  have  excused  Jurors  Stewart  and  Rizzotto  for 
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cause.   This  having  been  denied,  he  was  required  to  excuse 
both  of  them  by  peremptory  challenge.   This  exhausted  defend- 
ant's ten  peremptory  challenges  and  therefore  he  was  obliged 
to  accept  Juror  Ahern;  a  juror  now  termed  objectionable.   The 
premises  upon  which  this  finespun  deductive  argument  rests  are 
not  supported  by  the  record. 

We  need  not  detail  the  questions  put  to  Jurors  Stewart  and 
Rizzotto  upon  voir  dire.   In  the  case  of  Juror  Stewart,  no  chal- 
lenge for  cause  was  ever  made  by  defendant.   The  juror  was  ex- 
cused by  the  court  in  response  to  a  peremptory  challenge  by 
defendant's  counsel.   Defendant  should  first  have  moved  to  ex- 
cuse Juror  Stewart  for  cause.   (People  v.  Adams,  4  111. 2d  453, 
458,  123  N.E.2d  327.)   If  this  motion  had  been  granted,  defend- 
ant would  then  have  used  only  nine  peremptory  challenges;  and 
then,  even  under  his  theory  that  he  was  limited  to  10  peremptory 
challenges,  he  could  peremptorily  have  excused  Juror  Ahern,  whom 
he  now  finds  objectionable. 

In  addition,  it  is  notable  that  trial  counsel  for  defendant 
did  not  raise  this  point  in  any  manner  at  the  trial.   Defendant 
never  requested  that  Juror  Aliern  be  peremptorily  excused.   De- 
fendant never  asked  the  trial  court  to  rule  upon  the  number  of 
peremptory  challenges  to  which  he  was  entitled.   Thus,  this  issue 
was  never  presented  to  or  considered  by  the  trial  court  and  it 
must,  therefore,  be  deemed  waived.   This  principle  has  been 
stated  many  times  by  our  reviewing  courts.   Note  especially  the 
recent  decision  in  People  v.  McAdrian,  52  111. 2d  250,  253,  254, 
287  N.E.2d  688.   In  People  v.  Morris,  6  Ill.App.3d  136,  235  N.E. 
2d  247,  this  court  had  occasion  to  state  the  principle  in  con- 
nection with  a  point  first  raised  by  a  defendant  on  appeal 
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regarding  allec^ed  violation  of  his  rights  by  use  of  a  stipu- 
lation as  part  of  the  proof  against  him.   See  6  Ill.App.3d 
at  139. 

In  Morri s ,    although  the  situation  was  completely  suited 
to  application  of  the  doctrine  of  waiver,  we  proceeded  to  con- 
sider the  merits  of  defendant's  contention.   We  will  not  do  so 
in  the  case  at  bar  for  two  ample  reasons.   First,  even  assum- 
ing that  defendant's  position  is  correct,  and  that  he  was 
limited  to  10  peremptory  challenges,  he  himself  exhausted  at 
least  one  of  his  peremptory  challenges  by  not  first  using  a 
challenge  for  cause  in  the  case  of  Juror  Stewart.   The  trial 
court  had  no  control  over  the  manner  in  which  defendant  saw 
fit  to  expend  his  peremptory  challenges. 

Secondly,  we  find  no  prejudice  to  defendant  resulting 
from  inclusion  of  Juror  Ahern.   Reading  the  record  in  this 
regard,  we  conclude  that  the  challenge  for  cause  against  Juror 
Ahern  was  properly  decided  within  the  discretion  of  the  court. 
(See  People  v.  Harris,  32  111. 2d  552,  556,  232  N.E.2d  721.) 
Actually,  a  fair  reading  of  the  answers  given  to  all  questions 
by  this  juror  convinces  us  that  he  was  fair  and  impartial  and 
that  no  prejudice  resulted  to  defendant  from  his  inclusion  on 
the  jury.   To  say  that  participation  by  Juror  Ahern  caused  de- 
fendant's conviction  or  that  defendant  would  not  have  been  con- 
victed with  a  different  juror  is  to  indulge  in  pure  speculation, 
This  hypothesis  is  rendered  more  untenable  by  the  fact  that  de- 
fendant here  does  not  challenge  the  sufficiency  of  the  evidence 
to  prove  his  guilt  beyond  reasonable  doubt. 
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Prior  to  trial,  counsel  for  defendant  filed  a  written 
motion  to  quash  and  dismiss  the  indictment  on  the  ground  that 
the  grand  jury  which  returned  it  was  illegally  constituted. 
Counsel  for  defendant  urges  now  that  "***the  trial  court  was 
informed  that  the  parties  would  stipulate  to  the  record  on  a 
hearing  being  held  before***another  judge."   Actually,  the 
record  shows  that  counsel  for  defendant  tendered  his  written 
motion  to  dismiss  to  the  court.   He  informed  the  court  that  the 
same  motion  had  been  filed  in  other  cases.   He  also  said  to  the 
court,  "We  have  a  preliminary  understanding  with  the  State's 
Attorneys  that  they  will,  in  most  of  the  cases,  have  to  stipu- 
late to  the  record  on  the  hearing  before  Judge  Dolezal  in  sup- 
port of  the  motion."   The  court  then  stated  that  the  motion  to 
dismiss  the  indictment  would  be  denied  without  prejudice  so 
that  it  could  be  raised  at  some  later  time.   Counsel  for  defend- 
ant assented  to  this.   However,  the  motion  to  quash  and  dismiss 
was  apparently  never  raised  again  and  was  never  subsequently 
ruled  upon  again  by  the  trial  court.   Thus,  it  remains  denied 
"without  prejudice."   No  argument  on  the  point  is  presented  in 
defendant's  brief.   Therefore,  the  point  is  waived.  Supreme 
Court  Rule  341(e)(7)  and  612(j),  50  111. 2d  Rules  341(e)(7)  and 
612(j). 

Finding  no  error  in  the  record  as  presented  to  us ,  the 
judgment  appealed  from  is  affirmed. 

Judgment  affirmed. 
EGAN,  J.,  and  HALLETT ,  J.,  concur. 
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ANNE  KERR, 


Plain ti f f-Aooel Ian t , 


CITY  OF  CHICAGO,  a  municioal 
corporation,  JAMES  M.  ROCHFORD, 
JAMES  J.  RIORDA.N,  and  Chicago 
Police  Officers  JOHN  DOE, 

Defendants-Apoellees 


APPEAL  FRO™  ^  .  § 
' CIRCUIT  COURT 
COOK  COUNTY 


HONORABLE 

ABRAHAM  W.  BRUSSELL, 

PRESIDING. 


KBST 


PER  CURIAf4  (Second  Division,  First  District): 

On  August  25,  1970,  the  plaintiff  Anne  Kerr  filed  a  suit 
against  the  City  of  Chicago  and  certain  Chicago  police  officers 
that  contained  three  counts  alleging  actual  and  exemplary  damages 
she  claimed  were  sustained  bv  her  on  August  28,  1968.   On  its 
motion,  the  suit  against  the  Citv  of  Chicago  was  dismissed  be- 
cause of  plaintiff's  failure  to  file  the  complaint  within  one 
year  as  required  by  111.  Rev.  Stat.  1967,  ch .  85,  oar.  8-101. 
She  appeals  contending  that  the  one  year  statute  of  limitations 
is  unconstitutional.   This  contention  is  based  on  the  allegation 
in  Count  I  of  plaintiff's  complaint  that: 

*  *  *   The  statute  of  limitations  barring  suits 
against  Illinois  municipal  corporations  bevcnd  a 
one  year  period,  S.H.A. ,  ch .  86,  §8-101,  is  unconsti- 
tutional under  both  section  22  of  article  IV  and 
section  2  of  article  2  of  the  Illinois  Constitution 
as  well  as  the  Fifth  and  Fourteenth  Amendments  to  the 
Constitution  of  the  United  States. 

This  contention  has  been  authoritatively  settled  bv 
Fanio  V.  John  W.  Breslin  Co.  (1972),  51  111.  2d  366,  368,  282 
N.E.  2d  443.   Following  King  v.  Johnson  (1970) ,  47  111.  2d  247, 
265  N.E.  2d  874,  which  upheld  the  six  months  notice  nrovisions 
of  paragraph  8-102,  Fanio  exolicitlv  held  the  one  vear  limita- 
tion of  paragraoh  8-101  constitutional  as  against  the  claim  of 
special  legislation  and  legislation  ;/ithout  a  rational  basis, 
specifically  distinguishing  the  cases  relied  upon  bv  plaintiff 
in  her  brief.   See,  also,  Bennett  v.  Geeler  (First  District, 
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First  Division:   Anril  2,  1973),  General  No.  57127,  slip 
opinion,  page  3.   Fanio  also  held  that  naragraoh  8-101  does 
not  deny  the  equal  protection  guaranteed  by  the  Fourteenth 
Amendment  of  the  United  States  Constitution  and  stated  exoli- 
citly  that  the  rationale  of  Harvey  v.  Clyde  Park  District 
(1965),  32  111.  2d  60,  203  N.E.  2d  573,  on  which  plaintiff 
relies,  was  distinguishable  on  its  facts.   Accordingly,  oara- 
graph   8-101  is  constitutional  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

Publish  abstract  only. 
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/■   PEOPLE  OF  THE  STATE  OF  ILLINOIS 
'■  ex  rel.  LEONITA  MOORE, 

Plaintiff-Appellee , 

vs. 

SPENCER  COLEMAN, 

Defendant-Appellant. 
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APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


HONORABLE  MAURICE  W,  LEE, 
Presiding. 


PER  CURIAM   (SECOND  DIVISION,  FIRST  DISTRICT) 


1^'     Defendant  was  originally  charged  and  convicted  upon  his 
'^    plea  of  guilty  of  paternity  on  February  25,  1965.   Thereafter,  a 
complaint  charging  non-support  in  violation  of  111.  Rev.  Stat. 
1969,  ch.  68,  par.  24,  was  filed  on  July  22,  1969.   On  October  26, 
1971,  the  defendant,  in  a  bench  trial,  was  found  guilty  of  non- 
support  and  was  sentenced  to  serve  thirty  days  in  the  House  of 
Correction.   On  appeal,  the  defendant  argues  that  he  was  denied  his 
right  to  a  fair  and  impartial  trial. 

At  the  trial  held  on  October  26,  1971,  the  transcript  shows 
that,  immediately  upon  the  case  being  called,  the  attorney  repre- 
senting the  complainant  informed  the  trial  judge  that  the  case  con- 
cerned "Paternity  on  the  arrearage.  Your  Honor."   The  trial  court 
inquired  of  the  defendant  if  he  had  made  any  payment  or  had  any  pay- 
ment with  him.   The  complainant  replied  that  the  defendant  had  paid 
nothing.   The  court  then  sentenced  the  defendant  to  60  days  in  the 
House  of  Correction.   The  defendant  was  not  represented  by  counsel. 
Thereafter,  the  defendant  informed  the  trial  judge  that  he  had  not 
worked  since  the  previous  September  and  had  been  ill.   The  trial 
judge  then  reduced  the  sentence  to  30  days  in  the  House  of  Correction. 

The  defendant  was  charged  with  the  criminal  offense  of  non- 
support,  in  violation  of  111.  Rev.  Stat.  1969,  ch.  68,  par.  24,  under 
which  he  could  be  sentenced  to  a  maximum  term  of  one  year  in  jail 
and  a  fine  of  $600.   The  common  law  record  shows  and  the  parties  in 
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their  briefs  agree  that,  at  the  hearing  on  Occober  26,  1971,  the 
defendant  was  found  guilty  of,  and  sentenced  on,  this  charge. 
Since  defendant  was  charged  with  a  misdemeanor,  the  possible  punish- 
ment for  which  was  one  year  in  jail,  he  was  entitled  to  certain 
fundamental,  constitutional  rights.   For  example,  the  transcript  shows 
that  defendant  was  not  informed  of  his  right  to  counsel  or  informed 
of  his  right  to  a  jury  trial.   The  transcript  shows  that  defendant 
was  without  counsel  and  that  no  sworn  testimony  was  heard.   Defendant 
was  found  guilty  and  sentenced  before  he  had  said  a  word.   Under  these 
circumstances,  we  hold  that  defendant  was  denied  basic  and  fundamental 
constitutional  rights. 

We  note  that  there  is  an  inconsistency  as  to  the  nature  of  the 
case  before  the  trial  court  at  the  hearing  on  October  26,  1971.   The 
transcript  of  the  hearing  shows  that,  immediately  upon  the  calling  of 
the  case,  counsel  for  complainant  described  the  case  to  the  trial 
judge  as  being  one  involving  "Paternity  on  the  arrearage,  Your  Honor." 
On  the  other  hand,  the  common  lav;  record  and  the  appellate  briefs  of 
both  parties  all  agree  that  what  happened  at  the  hearing  was  that 
defendant  was  convicted  of,  and  sentenced  upon,  the  criminal  offense 
charged  in  the  complaint  of  non-support  which  had  been  filed  on 
July  22,  1969.   The  trial  judge  may  well  have  been  misled  into  think- 
ing that  he  was  exercising  his  contempt  powers  for  defendant's 
persistent  non-compliance  with  the  several  child  support  orders. 
It  is  also  possible  that  both  parties  and  the  common  law  record  are 
mistaken  as  to  the  nature  of  the  case  which  was  heard  on  October  26, 
1971.   VJe  feel  bound  by  the  common  law  record.   In  any  event,  these 
details  can  be  clarified  on  remand  of  this  case. 

For  the  foregoing  reasons,  the  judgment  of  the  Circuit  Court 
of  Cook  County  is  reversed  and  the  cause  remanded  for  a  new  trial. 

REVERSED  AND  REMANDED. 
Justice  Downing  did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
Plaintiff -Appellee , 


JOHNNY  A.  ROBERTS, 

Defendant-Appellant , 


Appeal  from  the 
Circuit  Court  of 
Cook  County- 
Honorable 

Robert  J.  Collins, 
Presiding. 


PER  CURIAM  ■•■••  (SECOND  DIVISION,  FIRST  DISTRICT) 


ABST 


Johnny  A.  Roberts  (defendant)  was  indicted  in  a  five  count  indictment 
with  three  counts  of  aggravated  battery,  one  count  of  deviate  sexual  assault 
and  one  count  of  attempt  murder,  in  violation  of  Sections  12-4,  11-3  and 
3-4,  respectively,  of  the  Criminal  Code.   (111.  Rev.  Stat.  1971,  ch.  38, 
pars.  12-4,  11-3,  8-4.)   The  trial  court  found  him  not  guilty  of  attempt 
murder  and  guilty  of  all  other  charges.   On  appeal  he  contends  that  the 
State  failed  to  prove  him  guilty  beyond  a  reasonable  doubt. 

The  State's  evidence  showed  that  the  complaining  witness  (a  15  year 
old  youth)  v;as  forced  by  defendant  at  gunpoint  and  knifepoint  to  perform 
a  deviate  sex  act  upon  defendant  and  that  shortly  thereafter  the  defendant 
shot  him  in  the  head  with  a  small  caliber  pistol.   The  defendant's  evidence 
was  that  the  sex  act  was  performed  by  the  complaining  witness  voluntarily 
and  without  force,  and  that  the  subsequent  shooting  of  the  complaining 
witness  was  an  accident. 

We  have  examined  the  record  and  briefs  in  this  case  and  have  determined 
that  no  error  of  law  appears,  that  the  evidence  is  not  so  unsatisfactory/  as 
to  leave  a  reasonable  doubt  as  to  defendant's  guilt  on  both  charges.   A  full 
opinion  would  have  no  precedential  value.   This  m.emorandum  opinion  is  filed 
pursuant  to  Supreme  Court  Rule  23.   (111.  Rev.  Stat.  1971,  ch.  IIOA,  par. 
23,  1972  Supp. ) 

The  judgm;ents  of  the  circuit  court  of  Cook  County  are  accordingly 
affirmed. 

JUDGMENTS  AFFIRMED . 
PER  CURIAM. 
"  HAYES,  J.  took  no  part 
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ROBERT  E.  GORDON  and 
MARVIN  A.  BRUSTIN, 

Plaintiff s-AcDellees , 


SAFEWAY  INSURANCE  CO. , 

an  Illinois  Corooration, 

Defendant-Appellant . 


'^^/^H^5 


ABsT 


APPEAL  FROM  THE 
CIRCUIT  COURT 
OF  COOK  COUNTY. 


HONORABLE 

NATHAN  J.  KAPLAN, 

PRESIDING. 


PER  CURIAM  *  (SECOND  DIVISION,  FIRST  DISTRICT) : 

This  is  an  action,  filed  on  September  20,  1959,  by 
two  attorneys  against  an  insurance  company  to  enforce  an  attor- 
ney's lien  against  a  $5,000  settlement  allegedly  made  to  their 
client  (one  Clifford  Daniel)  after  notice  of  lien  had  been 
properly  served  on  the  insurer.   Defendant  answered,  but  upon 
subsequent  failure  to  appear,  judgment  by  default  was  entered 
against  it  for  $1,666.66,  one  third  of  the  $5,000  settlement. 
Defendant's  petition  to  vacate  the  judgraent  under  section  50(5) 
of  the  Civil  Practice  Act  (111.  Rev.  Stat.  1969,  ch .  110,  sec. 
50(5)),  though  brought  within  30  days  after  entry,  was  denied; 
defendant  appealed. 

The  "Notice  of  Attorney's  Lien"  notified  Safeway  that 
Daniel  had  "agreed  to  pay  as  compensation  for  services  rendered 
and  to  be  rendered  a  sum  equal  to  one  third  of  '.vhatever  amount 
that  may  be  recovered  from  said  claim  by  suit,  settlement  or 
otherwise. " 

On  October  20,  1969,  defendant  filed  its  appearance  on 
a  form  on  v;hich  the  words  "APPEARANCE  AND  JURY  DEMAND"  were 
printed  in  bold  letters,  after  v;hich  there  appears  an  asterisk  and 
a  footnote  at  the  bottom  of  the  form  referring  to  this  asterisk, 
stating:  "Strike  demand  for  jury  trial  if  not  applicable".   Noth- 
ing on  the  form  was  struck  or  crossed  out,  but  the  clerk's  stamp 
shows  that  fees  of  $5.00  and  Sl.OO'only  were  paid  and  the  form 
was  not  stamped  by  the  clerk  to  indicate  that  a  jury  was  demanded. 
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The  clerk  did  stamp  the  document  "Affidavit  not  filed"  (refer- 
ring to  the  attorney's  "Affidavit  of  Compliance"). 

On  November  10,  1969,  defendant  answered  by  denying 
"any  settlement"  was  made  with  Clifford  Daniel  and  stating  "that 
the  amount  alleged  was  paid  to  satisfy  a  judgment  returned  in 
Georgia"  and  that  they  "do  believe  that  the  plaintiffs  herein  per- 
form no  service  for  the  aforesaid  Clifford  Daniel  and  as  such  are 
not  entitled  to  any  compensation  for  such  services."   On  June  26, 
1970,  a  default  judgment  was  entered  against  defendant  Safeway 
for  $1,666.66,  and  on  July  24,  1970,  defendant  filed  its  petition 
to  vacate  on  the  grounds  that  it  had  filed  a  jury  demand  on 
October  20,  1969;  that  defendant  had  a  meritorious  defense  in 
that  plaintiff  did  not  perform  any  services  for  Daniel;  and  "that 
through  inadvertance  [sic]  the  date  for  trial  of  this  case  did 
not  appear  on  the  docket  of  the  attorneys  for  the  defendant." 
This  motion  was  denied  October  30,  1970.   On  the  same  date  defen- 
dant filed  a  petition  for  rehearing,  which  was  denied  after  a 
hearing  by  the  trial  court  on  November  23,  1970. 

The  first  issue  is  whether  the  trial  court  properly 
exercised  its  discretion  in  denying  the  defendant's  motion  to 
vacate  under  section  50(5)  of  the  Civil  Practice  Act.   The  prac- 
tice notes  to  section  50(5)  state  in  part: 

"The  deletion  of  the  reauirement  that  a 
motion  to  vacate  must  be  supoorted  bv  affi- 
davits showing  good  cause  does  not  mean  that 
good  cause  need  not  be  shown.   Quite  the  con- 
trary.  A  bare  motion  to  vacate,  without  more, 
is  insufficient.   Good  cause  must  apoear  or  be 
made  to  appear  of  record." 

V^hile  the  Supreme  Court  has  mandated  a  liberal  policy 

with  respect  to  vacating  default  judgments  under  Section  50(5) 

of  the  Civil  Practice  Act  in  People  ex  rel  Reid  v.  Adkins  (1971) , 

48  111. 2d  402,  270  N.E.2d  841,  in  the  instant  case  appellant  has 

not  provided  a  Report  of  Proceedings  on  November  23,  1970.   The 
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trial  court's  order  of  November  23,  1970,  indicates  that  the 

court  heard  arguments  of  counsel  and  was  "dulv  advised  in  the 

premises",  but  said  nothing  about  evidence  being  heard.   The 

law  in  such  cases  has  been  recently  stated  in  Cohen  v.  Washington 

National  Insurance  Company  (1971),  2  111. Add. 3d  149,  276  N.E.2d 

6,  as  follows: 

"A  party  prosecuting  an  appeal  must  furnish 
material  essential  to  the  disposition  of  the 
appeal.   Matters  dehors  the  record  cannot  be  con- 
sidered.  In  the  absence  of  a  report  of  proceedings 
or  an  agreed  statement  of  facts  it  is  presumed  that 
the  evidence  supported  the  trial  court's  decision." 
Perez  v.  Vanota  (1969),  107  Ill.App.2d  90,  246  N.E. 
2d  42. 

The  general  rule,  and  the  citation  of  many  Illinois 

cases  in  point,  is  set  out  by  Fins  in  Illinois  Appellate  Practice 

(1970),  p.  146,  footnote  23:  "Where  no  report  of  proceedings  is 

included  in  the  record  on  appeal,  the  presumption  is  that  there 

was  sufficient  evidence  to  sustain  the  decision  of  the  trial 

court."   One  of  the  most  frequently  cited  cases  is  that  of  Smith  v, 

Smith  (1962),  36  Ill.App.2d  55,  183  N.E. 2d  559,  which  involved  the 

construction  of  a  trial  court's  temporary  order  of  visitation. 

The  court  there  stated  (36  Ill.App.2d  55,  58-59): 

"The  defendant  asserts  that  the  court  granted 
the  motion  without  hearing  evidence.   The  plaintiff 
asserts  that  both  parents  testified.   The  order  made 
no  findings  of  fact  and  said  nothing  about  evidence 
being  heard;  however,  it  recited  that  the  court  v.'as 
'fully  advised  in  the  premises'.   The  record  before 
us  contains  onlv  the  pleadings  and  the  order.   There 
is  no  report  of  proceedings,  no  aareed  statement  of 
facts,  no  certification  of  v;hat  took  place  at  the 
time  the  order  was  entered. 

"...  Except  for  the  clause  that  the  court  was 
'fully  advised  in  the  premises',  there  is  nothing 
in  the  order  in  the  present  case  to  indicate  whether 
a  hearing  was  had  or  not.   But  this  clause,  although 
often  routinely  and  loosely  used,  is  not  without 
significance.   It  has  been  held  to  connote  that  the 
court  heard  sufficient  facts  to  justify  its  order. 
In  re  Ruhenstein's  Estate  (Ohio  App.),  68  N.E. 2d 
668 .   If  a  court  signs  an  order  which  included  the 
words  'the  court  V7as  fullv  advised  in  the  premises', 
we  conclude,  in  the  absence  of  anv  contrary  indication 
in  the  order  or  in  the  record,  that  the  court  heard 
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adequate  evidence,  received  enough  information  or 
listened  to  sufficient  lav;  and  argument,  as  the 
necessity  of  the  particular  case  required,  to  enable 
the  court  to  reach  what  it  believed  to  be  the  right 
decision  on  the  issue  presented. " 

Accordingly,  it  appears  that  the  trial  judge  was  able  to  satisfy 
himself  that  the  defendant's  claim  of  diligence  and  of  having  a 
meritorious  defense  were  insufficient,  that  it  was  not  reasonable 
to  compel  plaintiff  to  go  to  trial  on  the  merits,  and  that  sub- 
stantial justice  betv;een  the  litigants  did  not  require  that  the 
default  judgment  be  vacated.   People  ex  rel.  Reid  v.  Adkins,  (1971), 
48  111. 2d  402,  270  N.E.2d  841.   Nothing  in  the  common  law  record 
indicates  otherwise. 

The  second  issue  concerns  the  jury  demand.   It  is  undis- 
puted that  the  required  jury  fee  was  not  paid  at  the  time  defendant 
filed  his  appearance.   In  Hunt  v.  Rosenbaum  Grain  Corp.  (1934), 
355  111.  504,  189  N.E.  907,  the  jury  demand  was  timely  filed  but 
the  fee  was  late.   The  opinion  of  the  court  states  (355  111.  504, 
512)  : 

"The  appearance  of  appellant  filed  March  7, 
1932  made  a  demand  for  a  jury  trial,  but  the  fee 
was  not  paid.   The  clerk,  following  the  statute, 
placed  the  cause  on  the  non-jury  calendar.   On 
February  23,  1933,  almost  a  vear  after  the  date 
of  the  appearance,  appellant  filed  a  motion  for 
an  order  directing  the  clerk  to  accept  a  jurv  fee 
of  eight  dollars  and  tendered  it  in  open  court. 
No  reasonable  excuse  is  shown  for  the  failure  to 
pay  the  jurv  fee  at  the  tim.e  the  statute  provides. 
The  court  properly  denied  the  motion." 

The  record  here,  in  its  present  state,  does  not  indicate  a  "reason- 
able excuse"  was  presented  to  the  trial  court. 

Consequently,  the  judgment  of  the  circuit  court  of  Cook 
County  is  affirmed. 

JUDGMENT  AFFIRMED. 


*  DOVJNING,  J.,  did  not  participate, 
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No.  56269 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellant , 
vs. 
WILLIAM  JACKSON, 

Defendant-Appellee . 
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APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


HONORABLE 

KENNETH  R.  WENDT , 
PRESIDING. 


PER  CURIAM: 

On  July  20,  1970,  defendant  William  Jackson  was  charged 
with  the  theft  of  an  automobile.   Defendant's  counsel  moved  to 
suppress  physical  evidence  (the  automobile  and  any  testimony  re- 
lating to  it)  and,  on  March  18,  1971,  after  an  evidentiary  hear- 
ing, the  court  sustained  the  motion  and  suppressed  the  evidence. 
The  State  appeals.   (Supreme  Court  Rule  604(a)(1).)   No  brief  has 
been  filed  by  defendant. 

The  issue  is  whether  the  court  properly  sustained  defen- 
dant's motion  to  suppress  evidence. 

The  controlling  question  here  is  the  validity  of  the 
stopping  of  defendant.   The  evidence  shows  that  the  stop  was  not 
proper  under  the  law. 

On  May  4,  1970,  Officer  Waller  received  a  phone  call  from 
an  informer  who  told  him  that  a  white  1970  Riviera  automobile,  about 
which  he  had  talked  to  the  officer  some  time  before  and  which  had 
been  stolen  in  East  St.  Louis,  was  at  the  Roberts  Motel  at  79th 
Street  and  Vincennes  Avenue  in  Chicago.   This  informant  was  iden- 
tified only  by  Officer  Waller's  affirmative  answer  to  the  question, 
"Did  you  have  any  secret,  confidential,  reliable,  patriotic  source 
that  gave  you  information  in  the  past  on  numerous  occasions  with 
respect  to  this  defendant?"    The  informant  gave  the  witness  a  vague 
description  of  the  person  who  allegedly  had  the  car.   He  stated  that 
the  man  had  a  heavy  moustache  and  medium  brown  skin.   Officer  V/aller 
said  he  would  check  out  the  automobile.   Two  or  two  and  one-half 
hours  later  he  was  driving  westbound  on  7  9th  Street  on  his  way  to 
the  motel  at  Vincennes  Avenue.   He  had  no  v;arrant.   Near  LaSalle 
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Street  (about  fivr.  blocks  east  of  the  motel;  he  saw  a  1969  white 
Riviera  Buick  eastbound  on  79th  Street.   He  made  a  U-turn  and 
stopped  the  car  on  79th  Street  just  east  of  Champlain  (14  blocks 
east  of  LaSalle  and  19  blocks  east  of  the  motel) .   He  stopped  the 
car  only  because  of  the  telephone  call  from  the  informant. 

Under  these  facts,  the  stop  was  not  legal.   Probable 
cause  for  an  arrest  cannot  be  based  upon  mere  suspicion.  (People 
V.  Schmidt  (1972),  5  Ill.App.3d  787,  791,  284  N.E.2d  72.)  An  un- 
corroborated "tip"  by  an  informer  whose  identity  and  reliability 
are  both  unknown  does  not  constitute  probable  cause  for  arrest 
without  a  warrant.  (People  v.  Parren  (1962),  24  111. 2d  572,  576, 
182  N.E.2d  662.)   The  fact  that  the  police  acted  upon  previous 
information  of  an  informer  does  not,  of  itself,  prove  that  the 
prior  information  was  accurate  and  the  informer  reliable.  People 
v.  McClellan  (1966),  34  111. 2d  572,  574,  218  N.E.2d  97. 

The  court  said  in  People  v.  Pitts  (1962)  ,  26  111. 2d 

395,  186  N.E.2d  357,  at  page  399: 

***  If  this  court  were  to  validate  every 
arrest  and  search  without  a  warrant  merely 
because  the  police  received  a  tip  from  an  un- 
known source,  we  would  not  dilute  the  consti- 
tutional guarantees,  v;e  would  abolish  them. 

In  the  instant  case,  it  was  only  after  the  officer  had 
stopped  defendant,  asked  him  to  produce  identification  and  checked 
out  the  car  that  he  determined  it  was  actually  a  stolen  car.   But 
this  does  not  aid  the  State.   Since  the  stop  was  not  valid,  nothing 
that  followed  it  could  validate  it. 

The  legality  of  a  search  is  not  to  be  determined  by  its 
results.   (People  v.  Parren  (1962)  ,  24  111. 2d  572,  182  N.E.2d  662; 
People  V.  Roberts  (1971),  2  Ill.App.3d  927,  930,  274  N.E.2d  688.) 
An  arrest  cannot  be  justified  by  what  is  found  during  a  subsequent 
search.   People  v.  Seattle  (1964),  31  111. 2d  257,  260,  201  N.E.2d 
396. 

United  States  v.  Ware  (CA7 ,  1972),  457  F . 2d  828,  cert. 

den.  ^U.S.  ,  cited  by  the  State,  is  not  in  point.   There,  the 

car  was  found  at  the  location  specified  in  the  information  received 
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by  the  officer  anr"  the  car  was  followed  from  there  and  the  license 
plates  checked  by  radio  before  any  stop  was  made.'  No  claim  was' 
made  that  the  stop  was  improper.   Here,  the  officer  merely  saw  a 
car  of  similar  color  and  make  about  five  blocks  from  the  motel, 
being  driven  by  one  resembling  the  vague  description  given.   That 
alone,  which  was  all  the  information  he  had,  was  not  sufficient 
to  authorize  the  stop  made.   He  made  no  independent  check  of  the 
car  before  stopping  defendant. 

In  People  v.  Schmidt  (1972),  5  Ill.App.3d  787,  284  N.E. 
2d  72,  the  court  affirmed  the  suppression  of  evidence,  holding 
that  the  fact  that  the  automobile  registration  card  did  not  carry 
the  name  of  either  of  the  defendants  in  that  case  was  not  suffi- 
cient to  create  probable  cause  to  believe  that  the  vehicle  was 
stolen. 

The  evidence  was  properly  suppressed.   The  judgment  of 
the  circuit  court  of  Cook  County  is  affirmed. 


Judgment  affirmed. 


Third  Division.   Mr.  Justice  Dempsey  did  not  participate. 
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72-235 
UNITED  STATES  OF  AMERICA 

•  ABST 


State  of  Illinois) 
Appellate  Court   )  ss, 
Second  District   ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  4th  day  of  December,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seventy- two,  within  and  for  the 
Second  District  of  Illinois: 

Present  —  HONORABLE  WILLIAI4  L.  GUILD,  Presiding  Justice 
HONORABLE  THOMAS  J.  MORAN ,  Justice 
HONORABLE  GLENN  K.  SEIDENFELD,  Justice 

LOFIEN  J.  STROTZ  ,  Clerk  Pro  Tem 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
June  8,  1973        the  Opinion  of  the  Court  was  filed 
in  the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


NO.  72-235 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


ABSTRACT 


THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff  -  Appellee, 
-vs- 

TERRY  G.  FLANIGAN, 

Defendant-Appellant . 


Appeal  from  the  15th 
Judicial  Circuit,  Ogle 
County 

Hon.  Alan  W.  Cargerman 
Judge  presiding 


PRESIDING  JUSTICE  WILLIAM  L.  GUILD  delivered  the  opinion  of  the 

court : 

Defendant  was  charged  with  disorderly  conduct  for  calling  the 
Rochelle  police  and  falsely  telling  them  a  bomb  or  explosive  device 
had  been  concealed  where  it  would  endanger  human  life.  111.  Rev. 
Stat.  (1971)  Ch.  38,  Sec.  26-l(a)(4). 

Upon  a  negotiated  plea,  the  trial  court  sentenced  the 
defendant  to  probation  for  two  years,  the  first  six  months  to  be 
spent  in  the  jail  under  a  work  release  prograjn  pursuant  to  111. 
Rev.  Stat.  (1971)  Ch.  75,  Sec.  35  et  seq. 

In  accepting  the  negotiated  plea  the  trial  court  admonished 
the  defendant  of  the  -consequences  of  his  plea  but  failed  to 
determine  the  factual  basis  for  the  plea.   The  defendant  had 
previously  plead  guilty,  which  plea  was  withdrawn.   At  that  time 
the  defendant  attempted  to  explain  the  facts  to  the  court,  viz: 


"DEFENDANl':   Well,  I  don't  know  how.  It  seems 
to  me  like  you've  got  a  different  story 
than  T.'hat  I've  got  on  it. 

THE  COURT:   Well,  what  you  may  or  may  not  have 
done  doesn't  really  make  any  difference.   I 
indicated  to  you  what  you  are  charged  with 
having  done,  and  this  piece  of  paper  which 
you  are  tendering  to  me  is  your  plea  of  guilty 
admitting  that  you  did  this.   If  you  didn't, 
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then  don't  plead  guilty.   If  you  want  to  read 
the  front  of  this  over  again,  you  may  do  so. 


DEFENDANT 


THE  COURT 


DEFENDANT 


Read  the  print  on  this,  Your  Honor? 

How  far  did  you  get  in  school? 

8th  grade.   I  can  read  it,  I  mean,  is  that 


what  you  want  me  to  read? 

THE  COURT:   Read  the  whole  thing.   Take  your  time. 

(Defendant  reads  the  Complaint) 

EEFENDANT:   I  wonder  if  I  could  see  a  lawyer,  but  I  can't 
afford  one  myself. 

THE  COURT:   All  right,  I'll  permit  you  to  withdraw  your 
waiver  of  jury  trial,  and  your  plea  of  guilty.   The 
waiver  and  plea  are  withdrawn.   I  will  enter  a  plea 
of  not  guilty  on  your  behalf.   You  stand  there  as  you 
did  when  you  walked  in." 

Later,  at  the  time  of  the  negotiated  plea  the  following 
colloquy  took  place: 

"THE  COURT:   Why  are  you  pleading  guilty? 

DEFENDANT:   Well,  I  guess  because  I  made  a  phone  call. 

THE  COURT:   Because  you  are  guilty,  would  that  be  correct? 

DEFENDANT :   Right . " 
Other  than  the  charge  itself  the  trial  judge  did  not  acquaint  himself 
with  all  of  the  facts  or  the  factual  basis  resulting  in  the  plea. 

The  record  discloses  that  the  sentence  herein  was  imposed  on 

May  18,  1972.   Supreme  Court  rule  402  (c) ,  111.  Rev.  Stat.  (1971) 

Ch.  110  A,  par.  402  (c)  provides: 

"The  court  shall  not  enter  final  judgment  on  a 
plea  of  guilty  without  first  determining 
that  there  is  a  factual  basis  for  the  plea." 

While  we  stated  in  People  v.  Rowell  (1973),  #72-  147,  that  no 

particular  kind  of  inquiry  as  to  the  factual  basis  for  a  plea  of 

guilty  is  required,  and  while  we  stated  that  the  court  might  satisfy 

itself  by  any  means  to  determine  the  factual  basis,  in  the  record 

before  us  the  facts  of  the  alleged  offense  do  not  appear  except 

in  the  report  of  the  probation  officer  filed  on  May  31st,  1972. 
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It  appears  from  the  brief  of  the  defendant,  not  denied 
by  the  State, that  as  the  defendant  was  returning  from 
taking  his  wife  to  work,  he  was  held  up  by  a  switching 
Chicago  and  Northwestern  freight  train  for  some  fifty 
minutes.   It  further  appears  that  this  prevented  him  from 
taking  medication  for  hypertension  or  mental  disturbance. 
When  he  reached  home  in  anger  he  called  the  Rochelle  police 
department  and  said  he  was  going  to  place  a  bomb  under  the 
Chicago  Northwestern  track,  not  that  he  had  done  so  as 
alleged  in  the  complaint.   Twenty  minutes  later  the  defendant 
called  the  Rochelle  police  department,  gave  them  his  name, 
and  stated  that  he  had  no  intention  of  placing  a  bomb  under 
the  Chicago  Northwestern  tracks,  but  that  he  had  been  under 
extreme  mental  hypertension  when  he  made  the  first  phone 
call.   As  a  result  of  these  two  calls  to  the  police  he  was 
arrested  and  charged  as  indicated  above,  under  111.  Rev. 
Stat.  (1971)  Ch.  38,  Sec.  26-1  (a)  (4)  as  follows: 

♦  *  *  "did  then  and  there  transmit  by 
telephone  to  another,  namely  Rochelle 
police  dispatcher  C.  Shook,  a  false  alarm 
to  the  effect  that  a  bomb  or  other  explosive 
device  of  any  nature  is  concealed  in  such 
a  place  that  its'  explosion  would  endanger 
human  life,  knowing  at  the  time  of  the 
transmission  that  there  is  no  reasonable 
ground  for  believing  that  such  a  bomb  or 
explosive  is  concealed  at  said  location." 

It  can  thus  be  seen  that  the  complaint  herein  charges  a 
"fait  accompli"  where  as  a  matter  of  fact  the  defendant 
merely  made  a  threat  to  do  no.   The  record  does  not  disclose 
that  any  of  the  above  was  considered  by  the  court  prior  to 
imposing  sentence. 
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The  above  perhaps  is  a  good  example  of  the  necessity 
and  desirability  for  determining  the  factual  basis  for  a 
plea  of  guilty.   Defendant  has  no  criminal  record,  is 
married,  has  two  small  children,  and  is  employed.   His 
wife  is  also  employed  and  they  are  buying  their  home. 
Additionally,  defendant  served  one  and  one-half  years 
in  the  United  States  Marine  Corps  and  was  honorably 
discharged. 

This  court  is  impressed  with  the  fact  that  defendant, 
after  threatening  to  place  a  bomb,  called  the  police 
within  a  few  minutes,  gave  them  his  name  and  advised  them 
that  he  was  not  going  to  carry  out  his  threat. 

While  the  defendant  plead  guilty  under  a  negotiated 
plea,  such  a  plea  must  admit  the  guilt  of  the  accused  to 
the  offense  charged.   Here,  the  defendant  was  charged  with 
having  falsely  stated  that  a  bomb  had  been  placed  on 
Chicago  Northwestern  property  while  the  facts  disclose 
that  he  merely  threatened  to  place  such  a  bomb  and  retracted 
the  threat  twenty  minutes  later. 

A  plea  of  guilty  to  a  charge  which  is  not  substantiated 
by  the  facts  is  nugatory  and  cannot  be  the  basis  for  the 
imposition  of  a  sentence. 

Therefore  under  the  facts  herein  the  judgment  of 
conviction  is  reversed. 

REVERSED . 

THOMAS  J.  MORZVN,  J.,  and  SEIDENFELD,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 

V. 

HERRON  LOVE, 

Defendant-Appellant. 
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'ABST 

APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


HONORABLE 

JACQUES  F.  HEILINGOETTER 

Presiding. 


MR.  JUSTICE  EGAN  delivered  the  opinion  of  the  court; 


This  is  an  appeal  from  an  order  dismissing  a  petition  for 
post-conviction  relief  without  an  evidentiary  hearing.   The 
defendant,  Herron  Love,  v/as  found  guilty  of  murder  in  a  bench 
trial  and  sentenced  to  a  term  of  fourteen  to  twenty  years.   The 
direct  appeal  of  his  murder  conviction  was  affirmed  by  this  court, 
People  V.  Love,  108  Ill.App.2d  97,  247  N.E.2d  40. 

The  only  point  now  raised  by  the  defendant  is  whether  he 
knov;ingly  waived  his  right  to  a  jury  trial.   This  question  was 
not  argued  by  the  defendant  in  his  direct  appeal  to  this  court, 
and  the  State  argues  that  his  failure  to  do  so  results  in  a 
waiver  of  that  issue. 

In  People  v.  Walker,  6  Ill.App.3d  909,  914,  286  N.E.2d  812, 
the  same  issue  was  presented  and  decided  adversely  to  the  defend- 
ant's position.   See  also  People  v.  Doherty,  36  111. 2d  286,  222 
N.E.2d  501. 

Assuming  that  the  question  could  still  be  raised,  we 
conclude  that  the  record  establishes  that  the  defendant  did 
knowingly  waive  a  jury  trial.   His  lawyer  told  the  court  that 
it  would  be  a  bench  trial;  the  defendant  said  he  did  not 
understand  "bench  trial";  the  case  was  passed  to  give  the 
lawyer  an  opportunity  to  discuss  the  matter  with  the  defendant. 
When  the  case  was  called  again,  the  defendant  in  response  to 
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his  lawyer's  questions  said  that  in  his  discussions  with  his  lawyer 
he  had  been  advised  of  his  rights;  in  response  to  questions  by  the 
court  and  his  lawyer  he  said  he  wished  to  be  tried  by  the  court  and 
to  waive  a  jury. 

Factually,  this  case  is  similar  to  People  v.  Hill,  102  Ill.App. 
2d  77,  243  N.E.2d  491.   There,  the  court  held,  as  we  do  here,  that 
the  defendant  knowingly  and  intentionally  waived  his  right  to  a  jury 
trial. 

Since  we  conclude  that  no  error  of  law  appears  and  that  an 
opinion  would  have  no  precedential  value,  this  opinion  is  filed 
and  the  case  disposed  of  pursuant  to  Illinois  Supreme  Court  Rule 
23,  adopted  effective  January  31,  1972.   111. Rev. Stat.  1971,  ch. 
IIOA,  1972  supp.  par.  23. 

The  judgment  of  the  circuit  court  of  Cook  County  is  affirmed. 


JUDGMENT  AFFIRMED. 


BURKE,  P.J.  and  GOLDBERG,  J.  concur, 
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STATE  OF  ILLINOIS 

— — -  ABST 

APPELLATE  COURT 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HOrlQT^AnT.T^  JAT^^^S   C,    CRAVJ-iZi^ Presiding  Judge 

HnM0-RABLi7   t-TAHOLD  F,    TPAPP, Judge 

KOrORA^Tv  L'^LAND  STV!XXt?S, Judge 

Attest:   ROBERT  L.  CONN,  Clerk. 


BE  IT  REMEMBERED,  that  to-^^^it:   On   the I2sh day 

of July A.  D.  18-I3_,  there  was  filed  in  the  office  of 

the  Clerk  of  the  Court  an  opinion  of  said  Court,  in  v/ords  and  figures 
follov.'ing: 
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General  No.  11950 


Aqenda  No.  73-150 


STATE  OF  Illinois 
IN  THE  APPELLATE  COURT 
FOURTH  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
PI ainti  f f -Appel 1 ee 
vs 

EDMUND  PAPPANI  , 

nefendant-Apnellant 


Appeal  from 
Circuit  Court 
Champaign  County 


MR.  JUSTICE  SII'KINS  delivered  the  Opinion  of  the  Court. 

This  is  an  appeal  from  the  Circuit  Court  of  Champaign 
County.   Defendant-appellant,  Edmund  Pappani  ,  was  convicted, 
during  bench  trial,  of  theft  under  $150.   A  fine  of  S50 
was  imposed. 

Defendant  urges  that  there  is  insufficient  "admissible 
and  credible"  evidence  to  sustain  the  conviction.   The  witness 
Brinneman  testified  that  on  the  evening  of  the  incident  she 
had  between  $30  and  $40  in  her  purse  in  bills.   During  the 
evening  defendant,  a  stranger,  asked,  and  was  permitted  to 
sit  at  a  table  in  the  lounge  at  the  Ramada  Inn,  with  Brinneman 
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End  tv/o  compani  cits .   Brinneman  left  her  purse  at  the  table. 
At  one  point  in  time  the  defendant  was  the  only  person  seated 
at  the  table.   Two  witnesses  testified  to  seeing  defendant 
put  his  hand  in  the  purse,  and  one  testified  that  he  took 
something  from  the  purse,  looked  at  it  and  put  it  in  his  pocket 
One  of  these  witnesses,  a  waitress  in  the  lounqe  then  warned 
Brinneman  to  check  her  purse  which  she  did  and  discovered  the 
money  was  missing.   The  police  were  called,  defendant  arrested. 
He  had  a  total  of  $227.50  in  money  on  his  person.   He  had 
$35  in  his  right  pants  pocket  in  bills,  all  other  bills  were 
in  his  billfold.   Defendant  offered  no  testimony.   He  was 
arrested  in  the  lounqe  very  shortly  after  Brinneman  discovered 
that  money  had  been  taken  from  her  purse. 

Defendant  also  assigns  as  error  the  admission  into 
evidence  of  the  $35  found  in  defendant's  right  pants 
pocket.   Brinneman,  of  course,  did  not  have  the  serial  numbers 
of  the  bills  taken  from  her  purse.   Under  People  v  Smith 

63  Ill.App.2d  369,  N.E.2d ,  and  People  v  Hall  1  111. 

App.3rd  792,  275  II.F.2d  453,  the  currency  found  in  defendant's 
possession  was  properly  received  in  evidence. 

The  evidence  here  is  not  so  unsatisfactory  as  to  leave  a 
reasonable  doubt  of  defendant's  guilt,  on  the  contrary  it  is 
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clear,  persuasive  and  uncon  tred-;  cted .   A  detailed  recital  of 
all  the  testimony  would  have  no  precedential  value  and  v;e 
therefore,  pursuant  to  Supreme  Court  Rule  23,  affirm  the 
judgment  of  the  trial  court. 

Judcryent  affirmed. 

Craven^  P.J.,  and  Trapp,  J.  concur. 
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state  of  Illinois) 
Appellate  Court   )  ss, 
Second  District   ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  4th  day  of  December,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seventy- two,  within  and  for  the 
Second  District  of  Illinois: 

Present  —  HONORABLE  WILLIAM  L.  GUILD,  Presiding  Justice 

HONORABLE  THOMAS  J.  MORAN ,  Justice 

HONORABLE  CARL  SWANSON,  Justice 

LOREN  J.  STROTZ  ,  Clerk   Pro  Tern 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
June  12,  1973       the  Opinion  of  the  Court  was  filed 
in  the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 
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Abslract 


IN  THE 
ArPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


PEOPLE  OF  T[1E  STATE  OF  ILLINOIS, 
Plaint  iff -Appellee, 

V. 

LARRY  LARK IN, 

Defendant -Appellant . 


Appeal  from  the 
Circuit  Court  of 
the  17th  Judicial 
Circuit,  Winnebago 
County,  Illinois. 


MR.  JUSTICE  THOMAS  J.  MORAN  delivered  the  opinion  of  the  court: 

Defendant  pled  guilty  to  armed  robbery  and  was  sentenced  to 
serve  six  to  fifteen  years  in  the  penitentiary. 

Defendant,  and  his  companion,  committed  an  armed  robbery 
against  two  victims,  husband  and  wife,  ages  60  and  50  years  respec- 
tively.  In  commission  of  the  crime,  the  victims  (particularly  the 
wife)  were  severely  beaten.   The  defendant  entered  plea  negotiations 
with  the  State  and  their  agreement  was  accepted  by  the  court.   Prior 
to  acceptance  of  the  plea,  the  court  fully  and  completely  admonished 
the  defendant  in  accordance  with  the  law. 

While  this  appeal  was  pending,  defense  counsel  filed  a  motion 
to  withdraw,  asserting  the  record  to  be  free  from  error  and  the 
appeal,  without  merit.    A  study  of  the  record  substantiates  this 
contention. 

After  the  motion  to  withdraw,  defense  counsel  filed  a 
motion  for  summary  modification  of  sentence  claiming  the  minimum 
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sentence  irnposed  was  greater  than  allowed  under  the  Unific  .  Code 
of  Corrections. 

Armed  robbery  is  a  class  1  felony,  111.  Rev.  Stat.  1972  Supp., 
ch.  38,  sec.  18-2  (b) ,  for  which  the  minimum  term  shall  be  four  years 
unless  the  court,  having  regard  for  the  nature  and  circumstances  of 
the  offense  and  the  history  and  character  of  the  defendant,  sets  a 
higher  minimum  term.   111.  Rev.  Stat.  1972  Supp.  ch .  38,  sec. 
1005-8-1  (c)  C2). 

Without  supportive  argument,  defense  counsel  states  that 
the  sentence  should  be  reduced  to  a  term  of  four  to  twelve  years 
because  of  the  provisions  of  the  Unified  Code  of  Corrections.  IVe 
can  only  assume  that  he  relies  upon  Sections  1005-8-1  (c)(3)  and  (4), 
wherein  it  is  stated  that  the  minimum  term  shall  not  be  greater  than 
one-third  of  the  maximum  term.   These  provisions,  however,  apply 
to  class  2  and  class  3  felonies,  and  are  inappropriate  to  the 
instant  offense.   While  noting  tliat  the  Code  was  not  in  effect  at 
the  time,  we  nevertheless  find  that  under  the  circumstances  of  this 
case,  the  trial  court  properly  sentenced  defendant  in  accordance 
with  the  provisions  of  Section  1005-8-1  (c)  (2). 

Defendant  was  served  a  copy  of  the  motion  to  withdraw,  and 
allowed  thirty  days  by  this  Court  in  which  to  raise  any  points; 
he  did  not  respond.   In  accordance  with  Anders  v.  California, 
386  U.S.  738,  18  L.  Ed.  2d  493,  87  S.  Ct.  1396  (1967),  we,  after 
fully  examining  the  record,  conclude  that  this  appeal  is  wholly 
frivolous . 

Motion  for  summary  modification  of  sentence   -  Denied 

Motion  to  withdraw   -   Allowed 

Judgment  of  conviction  and  sentence   -  Affirmed. 

GUILD,  P.J.  and  SWANSON,  J.  J.  -  Concur 


No.  57026 

In  the  matter  oi  the  estate  of 
HARRY  L.  KENT,  deceased. 


JOHN  E.  GOLDEN,  Administrator 
of  the  Estate  of  HARRY  L.  KENT, 
deceased , 

Petitioner-Appellee , 


DONALD  ROSENBERG,  Father  and  next 
friend  of  GREGORY  ROSENBERG,  a 
minor. 


^^^•^^475 


Respondent-Appellant , 


ABST 

APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


HONORABLE 
ANTHONY  J.  KOGUT, 
PRESIDING. 


PER  CURIAM: 

This  is  an  appeal  by  respondent,  Donald  Rosenberg,  father 
and  next  friend  of  Gregory  Rosenberg,  a  minor,  from  an  order  of  the 
probate  division  of  the  circuit  court  of  Cook  County  which  vacated 
the  issuance  of  letters  of  administration  and  closed  an  estate  which 
was  opened  on  behalf  of  the  respondent  for  the  sole  purpose  of  main- 
taining a  personal  injury  action  against  the  Estate  of  Harry  L.  Kent, 
deceased . 

On  July  8,  1970,  Donald  Rosenberg,  father  and  next  friend 
of  Gregory  Rosenberg,  a  minor,  filed  a  personal  injury  action  against 
John  E.  Golden,  administrator  of  the  Estate  of  Harry  L.  Kent,  de- 
ceased, in  the  circuit  court  of  Cook  County,  Illinois,  in  which  it 
was  alleged  that  the  plaintiff,  Gregory  Rosenberg,  then  thirteen 
years  of  age,  was  born  on  May  17,  1956;  and  that  on  June  26,  1970, 
John  E.  Golden  was  appointed  administrator  of  the  Estate  of  Harry  L. 
Kent,  deceased,  by  an  order  entered  in  the  probate  division  of  the 
circuit  court  of  Cook  County.   The  complaint  further  alleged  that 
on  or  about  March  23,  1956,  the  plaintiff's  mother.  Marline  Rosen- 
berg, was  a  passenger  in  an  automobile  driven  by  Mildred  Robbins 
in  a  southerly  direction  on  Michigan  Avenue  at  or  near  36th  Place, 
in  the  City  of  fi^icago;  that  Harry  L.  Kent  v^?as  the  ov/ner  and  opera- 
tor of  another  vehicle  also  being  operated  in  a  southerly  direction 
on  Michigan  Avenue  at  or  near  36th  Place  in  the  City  of  Chicago; 
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that  Kent's  vehicle  collided  with  the  rear  of  the  vehicle  in  which 
Marline  Rosenberg,  the  mother  of  the  plaintiff,  was  riding  as  a 
passenger;  that  at  said  time  and  place  said  Marline  Rosenberg,  v/ho 
was  in  her  seventh  month  of  pregnancy  and  carrying  the  plaintiff, 
was  in  the  exercise  of  all  due  care  and  caution  for  her  own  safety 
and  the  safety  of  her  unborn  child;  that  as  a  direct  result  of  the 
negligence  of  Kent  the  plaintiff's  mother.  Marline  Rosenberg, 
suffered  a  rupture  of  the  amniotic  sac  and  that  this  condition  was 
the  direct  and  proximate  result  of  a  birth  defect,  causing  the 
plaintiff,  Gregory  Rosenberg,  to  have  a  severe  visual  defect;  and 
that  by  reason  thereof  the  plaintiff  prays  judgment  against  the 
Estate  of  Harry  L.  Kent,  deceased,  in  the  sum  of  $1,000,000. 

On  June  16,  1970,  a  petition  for  letters  of  administration 
was  filed  in  the  probate  division  in  the  Estate  of  Harry  L.  Kent  v.'ho, 
according  to  the  petition,  died  on  July  18,  1956,  at  Chicago,  Illi- 
nois, leaving  no  will.   Letters  of  administration  v/ere  issued  to 
John  E.  Golden,  as  administrator  of  the  Estate  of  Harry  L.  Kent,  on 
June  26,  1970. 

On  June  9,  1971,  a  petition  was  filed  to  vacate  the  order 
issuing  letters  of  administration  to  John  Golden,  administrator  of 
the  Estate  of  Harry  L.  Kent,  deceased,  and  also  to  strike  the  open- 
ing of  said  estate  from  the  docket  of  the  court  and  to  deny  the 
petition  for  letters  of  administration  nunc  pro  tunc  as  of  June  26, 
1970. 

On  November  23,  1971,  an  order  was  entered  in  the  probate 
division  of  the  circuit  court  in  v/hich  the  court  found  that  the 
accident  took  place  on  or  about  March  23,  1956;  and  that  the  order 
issuing  letters  of  administration  and  appointing  the  administrator 
v\'as  signed  on  June  26,  1970,  approximately  fourteen  years  and  three 
months  after  the  accident.   It  was  ordered  that  the  claim  of  Donald 
Rosenberg,  father  and  next  friend  of  Gregory  Rosenberg,  a  minor,  be 
barred  pursuant  to  Chapter  3,  Section  204,  of  the  Illinois  Revised 
Statutes;  that  the  estate  be  closed;  and  that  the  administrator  be 
released  and  discharged  on  his  bond. 
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The  issu3  on  appeal  is  whether  the  1967  Amendment  to     '' 
Section  204  of  the  Probate  Act  (111 .Rev. Stat .  1971,  ch.3,  par.  204), 
barring  claims  unless  letters  of  administration  are  issued  in  the 
estate  of  the  decedent  v/ithin  seven  years  from  the  date  of  death, 
acts  as  a  bar  to  the  filing  of  a  claim  for  personal  injury  against 
the  estate  or  does  Section  21  of  the  Limitations  Act  (111 .Rev .Stat . 
1971,  ch.83,  par. 22)  govern  the  time  in  which  a  claim  for  personal 
injuries  may  be  filed  by  a  minor. 

The  respondent  did  not  discuss  the  1967  Amendment.   He 
limits  his  discussion  to  the  provisions  of  Section  204  prior  to  the 
amendment.   He  contends  that  the  trial  court  erred  in  vacating  the 
issuance  of  letters  of  administration  and  in  closing  the  estate, 
v;hich  v/as  opened  by  the  respondent  for  the  sole  purpose  of  maintain- 
ing a  personal  injury  action.   He  also  contends  that  under  the 
general  Statute  of  Limitations  (111 . Rev. Stat .  1971,  ch.83,  pars. 
15-22)  a  minor  may  maintain  a  cause  of  action  for  personal  injury 
at  any  time  within  two  years  after  reaching  his  majority,  which, 
in  the  case  at  bar,  would  be  May  17,  1979;  and  that,  therefore,  the 
trial  court  prematurely  closed  the  estate.   He  relies  upon  the  case 
of  Schloegl  v.  Nardi  (1968),  92  Ill.App.2d  302,  234  N.E.2d  558, 
where  the  court  held  that  an  estate  which  was  duly  administered 
and  closed  could  be  reopened  and  the  executors  reappointed  so  that 
a  cause  of  action  not  barred  by  the  two-year  statute  of  limitations 
could  be  asserted  against  the  estate  for  personal  injuries  sus- 
tained in  an  automobile  accident  which  had  occurred  during  the  de- 
ceased motorist's  lifetime;  and  that  the  provisions  of  Section  204 
of  the  Probate  Act  did  not  bar  the  institution  of  a  court  action 
against  the  estate  after  the  expiration  of  the  seven  month  period 
from  the  date  of  issuance  of  letters  testamentary  for  the  filing 
of  claims.   However,  the  court  there  held  (92  Ill.APD.2d,  p. 306) 
that  the  plaintiffs  would  be  limited,  by  Section  204  in  the  collec- 
tion of  any  judgment  v;hich  may  be  obtained^  to  the  property  of  the 
deceased,  v;hich  had  not  been  inventoried  and  distributed.   To  the 
same  effect  is  the  case  of  In  Re  Estate  of  Palmer  (1963),  41  111. 
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App.2d  234,  190  N.E  2e  500. 

However,  that  portion  of  Section  204  of  the  Probate  Act 
(111. Rev. Stat.  1971,  ch.3^   par. 204)  ,  which  requires  all  claims  to 
be  filed  within  seven  months  from  the  issuance  of  letters  of  admin- 
istration, is  not  in  issue  in  the  case  at  bar.   Here  the  proceedings 
in  the  probate  division  had  not  progressed  to  the  filing  of  the  in- 
ventory or  the  closing  of  the  estate  when  the  trial  court  entered 
the  order  vacating  the  issuance  of  letters  of  administration  and 
the  closing  of  the  estate.   Here,  only  letters  of  administration 
had  issued  when  the  petition  was  filed  on  June  9,  1971. 

The  petitioner  argues  that  the  trial  court  properly  vacated 
the  issuance  of  letters  of  administration  and  properly  ordered  the 
estate  closed  because  no  letters  of  administration  had  been  issued 
within  seven  years  of  the  death  of  the  decedent,  v;hich  was  July  18, 
1956. 

Section  204  was  ainended  by  an  Act,  approved  July  26,  1967, 

and  effective  January  1,  1968,  which  amendment  provided  as  follows: 

All  claims  barrable  under  the  provisions  of 
the  preceding  paragranh  shall  in  any  event  be 
barred  unless  letters  testamentary  or  of  admin- 
istration are  issued  under  the  estate  of  a  de- 
cedent within  seven  years  of  his  death. 

Petitioner  rightfully  states  that  there  are  no  exceptions 
provided  for  in  said  amendment  for  one  under  a  legal  disability.  He 
argues  that  since  Harry  L.  Kent  died  on  July  18,  1956,  and  letters 
of  administration  did  not  issue  until  June  26,  1970,  more  than  thir- 
teen years  after  the  death  of  the  decedent,  the  claim  of  the  respon- 
dent, a  minor,  is  now  barred. 

The  petitioner  relies  on  the  case  of  Lowrey  v.  Malkov.'ski 
(1960),  20  111. 2d  280,  170  N.E. 2d  147,  cert.  den.  365  U.S.  879,  and 
Thompson  v.  Capasso  (1959),  21  I11.7ipp.2d  1,  157  N.E. 2d  75,  which 
held  that  the  one  year  limitation  period  provided  for  in  the  Dram 
Shop  Act  (111. Rev. Stat.  1971,  ch.43,  par. 135)  applied  retroactively 
to  minors.   The  petitioner  contends  that,  likev/ise,  the  seven  year 
limitation  period  now  contained  in  Section  204  should  retroactively 
apply  to  the  minor  in  the  case  at  bar.   Hov^ever,  in  Super  Valu  Stores 
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V.  Stompanato  (1970),  128  Ill.App.2d  243,  261  N.E.2d  830,  Leave  to 

Appeal  Denied,  44  111. 2d  587,  the  court  stated  (128  Ill.App.2d,  248- 

249)  : 

As  is  well  knovm,  the  time  element  contained 
in  the  Dr£im  Shop  Act,  being  a  statute  creating  a 
right  that  did  not  exist  at  common  law,  is  not  a 
mere  statute  of  limitation  but  an  integral  part 
of  the  right  itself.   ''Thus  in  unmistakable  lan- 
guage, the  legislature  has  said  that  any  person 
having  a  right  of  action  against  a  Dramshop  keeper 
cannot  bring  suit  thereon  after  the  expiration  of 
the  one-year  limitation."   Shelton  v.  VJoolsey,  20 
Ill.App.2d  401,  403,  15G  N.E.2d'241;  Lowrev  v. 
Malkowski,  20  111. 2d  280,  284,  170  N.E.2d  147. 

It  would  therefore  appear  that  the  one  year  limitation 
provision  in  the  Drani  Shop  Act,  and  its  retroactive  application  to 
minors,  is  limited  to  that  particular  Act  and  is  not  of  general 
application. 

In  Haymes  v.  Catholic  Bishop  of  Chicago  (1965)  ,  33  111.  2d 
425,  211  N.E.2d  690,  the  court  refused  to  follov/  the  Lov/rey  decision 
and  refused  to  bar  recovery  in  a  suit  by  a  minor  where  he  failed  to 
comply  with  the  provisions  of  Sections  2  and  3  of  the  School  Tort 
Liability  Act  (111 .Rev .Stat .  1971,  ch.l22,  par. 822,  823). 

In  the  recent  case  of  Stanley  v.  Denning  (1970),  130  111. 
App.2d  628,  264  N.E.2d  521,  the  issue  was  v/hether  the  six  months 
notice  provision  and  the  one  year  limitation  provision  of  the  Local 
Governmental  and  Governmental  Employees  Tort  Immunity  Act  (111. Rev. 
Stat.  1971,  ch.85,  pars. 8-101,  8-102  and  8-103)  should  be  applied 
retroactively.   The  Act  provided  that  failure  to  serve  notice  within 
the  six  month  period  and  failure  to  file  suit  within  one  year  "shall 
bar  the  injured  from  further  suing."   The  plaintiff  argued  that  his 
cause  of  action  was  governed  by  the  general  Limitation  Act  (111. Rev. 
Stat.  1971,  ch.83,  par. 15),  which  allowed  a  suit  to  be  brought  within 
two  years,  without  the  necessity  of  filing  a  six  month  notice.   The 
defendant  contended  that  Sections  8-101  through  8-103  of  the  Tort 
Immunity  Act  were  to  be  considered  as  statutes  of  limitation  and, 
therefore,  should  be  applied  retroactively.   The  court  stated  (130 
Ill.App.2d,  pp.  630-631)  that  "as  a  general  rule,  statutes  arc  to 
be  construed  prosoectively  unless  the  legislative  intent  that  they 

-  5  - 


57026 


be  given  retrocctivj  operation  clearly  appears  from  the  express 
language  of  the  act  or  by  necessity  or  unavoidable  implication"; 
that  "retrospective  legislation  is  not  favored";  that  a  presumption 
exists  "that  a  statute  is  to  operate  prospectively  and  not  retro- 
spectively"; and  that  "where  the  act  requires  a  retroactive  appli- 
cation it  is  the  duty  of  the  court  to  so  apply  it."   The  court,  in 
refusing  to  apply  the  provisions  of  the  Tort  Immunity  Act  retro- 
actively, said  (130  Ill.App.2d  632-633) : 

We  have  no  doubt  that  a  statute  shortening 
the  limitation  period  fixed  by  previous  existing 
statutes  may  be  applied  retroactively  even  to 
existing  common  law  causes  of  action,  subject 
to  the  qualification  that  there  must  be  a  rea- 
sonable time  permitted  to  enforce  an  existing 
cause  of  action.   Although  it  could  be  concluded 
here  that  plaintiff  had  a  reasonable  time  to  en- 
force his  cause  of  action  subsequent  to  the  Tort 
Immunity  Act,  a  retroactive  construction  would 
also  include  cases  in  which  a  reasonable  time 
would  not  have  existed.   Since  no  effective  date 
is  included  in  the  Act,  it  is  reasonable  to  assume 
that  the  legislation  is  not  intended  to  be  retro- 
active.  Tatge  v. fl_yde/  84  Ill.App.2d  310,  supra 

at  page  317 ;  Schear  v .  City  of  Highland  Park,  104 
Ill.App.2d  285,  supra ,  at  page  290. 

Absent  a  clearly  expressed  intention  to  apply 
Tort  Immunity  Act  to  pre-existing  cause  of  action, 
we  hold  the  legislation  to  be  prospective.   This 
application  is  also  preferred  since  it  does  not 
defeat  the  substantial  purpose  of  the  legislation, 
while  protecting  rights  which  ought  to  be  an 
appropriate  subject  of  protection.   Hogan  v. 
Sleeker  (1963),  29  111. 2d  181,  189. 

In  the  case  at  bar  the  1967  Amendment  to  Section  204,  which 
bars  all  claims  unless  letters  of  administration  are  issued  in  the 
estate  of  a  decedent  within  seven  years  of  his  death,  contains  no 
effective  date  and,  therefore,  it  is  reasonable  to  assume  that  the 
legislation  was  not  intended  to  be  retroactive.   Absent  a  clearly 
expressed  intention  to  apply  the  1967  Amendment  to  Section  204  to 
a  pre-existing  cause  of  action,  the  legislation  should  be  held  to 
be  prospective.   Such  an  interpretation  does  not  defeat  the  substan- 
tial purpose  of  the  legislation  and  protects  the  rights  of  the  minor, 
whose  rights  are  an  appropriate  subject  of  protection  (111 .Rev .Stat . 
1971,  ch.83,  par. 22) .   Stanley  v.  Denning  (1970),  130  Ill.App.2d 
628,  633,  264  N.E.2d  521. 
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In  tho  ca?3  ?.t  bar  the  accident,  fiom  v;hich  the  minor  v.-as 
allegedly  injurea,  occurred  on  March  23,  1956.   Harry  L.  Kent,  v/ho 
allegedly  caused  the  injury,  died  on  July  18,  1956.   The  Estate  of 
Harry  L.  Kent,  deceased,  was  opened  and  letters  of  administration 
issued  on  June  26,  1970.   The  personal  injury  suit  by  the  plaintiff 
and  against  the  Estate  of  Harry  L.  Kent,  deceased,  was  filed  on 
July  8,  1970.   The  opening  of  the  estate  and  the  filing  of  the  per- 
sonal injury  suit  was  over  thirteen  years  after  the  cause  of  action 
accrued  and  the  alleged  defendant  had  passed  av;ay .   However,  the 
Statute  of  Limitations  had  not  run  at  the  time  the  suit  was  insti- 
tuted because  the  plaintiff  v/as  a  minor,  then  being  thirteen  years 
of  age.   Under  Section  21  of  the  Limitations  Act  (111 .Rev. Stat .  1971, 
ch.83,  par. 22)  a  male  minor  may  bring  a  personal  injury  action  any 
time  v/ithin  tv.'o  years  after  he  has  reached  the  age  of  21  years. 

At  the  time  Kent  died  in  1956  the  seven  year  bar  to  claims 
was  not  in  existence  and  did  not  come  into  existence  until  eleven 
years  after  the  death  of  Kent.   It  is  the  position  of  the  petitioner 
that  the  1967  Amendment  to  Section  204  should  apply  retroactively. 
Under  such  reasoning  the  claim  of  the  minor  would  legally  have  been 
barred  in  1963,  some  four  years  prior  to  the  passage  of  the  1967 
Amendment.   Such  a  conclusion  would  be  contrary  to  the  established 
concept  of  justice  and  v;ould  defeat  the  rights  of  the  respondent, 
a  minor.   If  the  1967  Zmendment  to  Section  204  v;ere  to  be  construed 
to  apply  retroactively  it  would  be  in  direct  conflict  with  Section  21 
of  the  Limitations  Act,  v;hich  preserves  the  cause  of  action  of  a 
male  minor  until  two  years  after  he  becomes  21  years  of  age.   Such 
an  interpretation  v.'ould  nullify  a  substantial  right  which  the  res- 
pondent, as  a  minor,  has  under  Section  21,  a  right  "which  ought  to 
be  an  appropriate  subject  of  protection."   Stanley  v.  Denning  (1970), 
130  Ill.App.2d  628,  264  N.E.2d  521. 

It  is  apparent  that  the  1967  Amendment  to  Section  204  of 
the  Probate  Act  should  not  be  applied  retroactively  to  the  facts 
in  the  case  at  bar. 

The  judgment  of  the  trial  court  is  reversed  and  the  cause 
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is  remanded  \^rith  directions  for  the  trie!  court  to  reopen  the 
Estate  of  Harry  L.  Kent,  deceased,  reissue  the  letters  of  admin- 
istration to  John  E.  Golden,  and  to  proceed  with  the  administra- 
tion of  the  estate  in  a  manner  not  inconsistent  with  the  viev/s 
expressed  herein. 


Judgment  reversed; 

cause  remanded  with  directions. 


Third  Division.   Mr.  Justice  Schwartz  did  not  participate. 
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PEOPLE  OF  THE  LTATL  OF  ILLINOIS, 

T laintif f-Appell ee. 


LEON  SLUTH, 


Defondemt-Appellant. 


APPEAL  FROM 
CIRCaiT  COURT, 
COOK  COUi.TY. 


ABST 


HON.  KE^JT^'ETH  R,  V^E'.-rjT, 
Presiding. 


*  PER  CURIAM, (First  Division,  First  District) : 

Leon  Smith  was  charged  with  the  sale  and  the  possession  of  a 
narcotic  drug  in  violeition  of  Section  22-3  of  the  Criminal  Code  of 
Illinois. (111. Rev. Stat.  1969,  ch.  38,  par.  22-3.)   After  a  bench 
trial  he  v.'as  found  guilty  of  the  sale  of  a  narcotic  drug  and  sentenced 
to  not  less  tha.n  one  year  nor  more  than  three  years  in  tne  penit3n- 
tiary . 

On  appeal  defendant  argues  that  the  conviction  was  based  solely 
on  the  testimony  of  Alonzo  Langford,  a  narcotics  addict  who  v?as  also 
a  police  informer,  and,  therefore,  his  testimony  is  comple-cely  un- 
trustworthy.  The  fact  that  a  witness  is  a  narcotics  addic-c  has  a 
bearing  upon  his  credibility;  however,  it  does  not  follow  that  h.i.s 
testimony  must  be  disbelieved,  especially  when  corroboraced  by 
other  witnesses.  (People  v.  Smith,  41  Ill..2d  158,  161,  242  l\.E.2d 
198.)  While  it  is  true  that  habitual  users  of  opium  or  other  nar- 
cotics often  become  notorious  liars  and  that  a  chronic  morphino- 
maniac  is  often  a  c:onfirmed  liar,  the  fact  that  a  witness  is  a 
narcotics  addict  bears  only  upon  his  credibility.   People  v..  Hudson, 
106  Ill.App.2d  130,  136,  245  N.E.2d  613;  People  v.  Littlejohn,  130 
Ill.App.2d  1064,  1067,  266  N.E.2d  358  (certiorari  denied,  404  U.S. 
965)  . 

In  the  case  at  bar  the  circumstances  surrounding  the  arrest  of 
the  defendant  and  the  testimony  of  Police  Cifficer  Ga?-y  corroborates 
Langford' s  account  of  the  events  of  February  15,  1971.   Langford  v/as 
thoroughly  searched  before  he  made  the  purchase  from  the  defendant. 


57459 

No  narcotics  \«ere  ^^oand  on  his  person,   x-'urthermore,  Langford  and 
Police  Officer  Gary  testified  that  Langford  did  not  enter  the  defen- 
dant's house  but  conducted  the  entire  transaction  on  the  street  in 
constant  view  of  Police  Officer  Gary. 

After  Langford  made  the  purchase  from  the  defendant  he  walked 
directly  across  the  street  and  handed  the  pac]:et  he  had  received  to 
Police  Officer  Gary.   Although  no  field  test  v/as  conducted  as  to  the 
contents  of  the  packet,  which  contained  a  white  powder,  the  defense 
stipulated  that  subsequent  police  laboratory  tests  demonstrated 
that  the  substance  in  the  packet  was  heroin. 

When  the  defendant  was  arrested  hypodermiic  needles  were  four.d 
in  his  room.   The  police  also  found  in  the  possession  of  the  defen- 
dant three  dollars  in  prerecorded  bills  v;hich  Police  Officer  Gary 
had  given  to  Langford.   This  is  strong  evidence  that  the  defendant 
sold  a  narcotic  drug  to  Langford.   People  v.  Littlejohn,  130  111. 
App.2d  1064,  1068,  256  N.E.2d  358  (certiorari  denied, 404  U.S. 965). 

The  defendant  relies  upon  the  case  of  People  v.  crump,  5  111. 
2d  251,  250,  125  N.E.2d  515,  where  the  court  held  that  it  is  proper 
to  cross-examine  a  drug  addict  to  bring  out  his  unlawful  and  dis- 
reputable occupation  and  activity  as  a  matter  of  affecting  his 
credibility.   It  does  not  follov/,  however,  that  Lang  ford's  testi- 
mony must  necessarily  be  disbelieved  especially  when  it  v/as  cor- 
roborated by  Police  Officer  Gary  and,  therefore,  the  credibility 
of  Langford 's  testimony  was  a  matter  for  determination  by  the  trial 
court.  (People  v.  Flajnbv,  5  111.  2d  559,  562,  129  N.E.2d  746.)   The 
defendant  cited  the  Ham.by  case  in  support  of  his  statement  that  the 
fact  that  a  witness  is  a  narcotics  addict  has  an  important  bearing 
upon  his  credibility  and  warrants  close  scrutiny  of  his  testimony. 

The  defendant's  argument  is  based  upon  his  contentions  that 
the  conviction  restp.  solely  on  the  testimony  of  the  narcotics  addict 
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informer  and  that  the  lack  of  the  testimony  that  the  alleged  white 
powder,  not  being  field  tested,  was  heroin  as  charged  in  the  indioL- 
ment.   These  contentions  are  unfounded  because  the  record  shows  that 
the  testimony  of  Langford,  the  drug  addict,  was  corroborated  by  the 
testimony  of  Police  Officer  Gary.   Although  no  field  tost  v/as  con- 
ducted as  to  the  contents  of  the  package,  the  defendant  stipulated 
that  a  subsequent  p>olice  laboratory  test  demonstrated  that  the  sub- 
stance in  the  packet  was  heroin.   A  similar  stipulation  was  accepted 
in  People  v.  Hudson,  196  Ill,App.2d  130,  134,  245  N.E.2d  613. 

The  trial  court  saw  Langford,  the  informer  and  narcotics  ad- 
dict, heard  his  testimony  and  found  it  credible.   This  court  will 
not  substitute  .its  judgment  on  the  matter  of  credibility  of  wit- 
nesses and  the  weight  to  be  given  their  testimony  v/here  the  trial 
court  saw  them  and  heard  their  testimony,  unless  the  court  can  say 
that  the  proof  was  so  unsatisfactory  as  to  justify  a  reasonable 
doubt  as  to  the  defendant's  guilt.  (  People  v.  H\idson,  106  Ill.Any>, 
2d  130,  137,  245  N.E.2d  613;  People  v.  Smith,  41  111. 2d  158,  161, 
242  N.E.2d  198.)   In  the  case  at  bar  the  testimony  of  Langford  v/ac 
corroborated  by  the  testimony  of  Police  Officer  Gary  and  other  sur- 
rounding circumstances.   The  record  supports  the  finding  that  the 
defendant  was  guilty  beyond  a  reasonable  doubt. 

The  defendant  also  argues  that  the  trial  court  erred  in  not 
considering  the  defendant's  alibi,  since  it  was  credible  and  un- 
shaken on  cross-examination. 

Calling  attention  to  the  testimony  of  Mrs.  Gertrude  Green,  the 
defendant's  aunt,  and  Mr.  Flowers  to  the  effect  that  the  defendant 
did  not  leave  the  house  in  the  morning  of  February  15,  1971,  and, 
therefore,  could  not  have  sold  the  heroin  to  Langford  on  the  street, 
the  defendant  raaintains  that  the  alibi  testimony  remained  uncontested 
and  unimpeached.   This  is  not  an  accurate  statement.   The  testimony 
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of  Langford  and  Police  Officer  Gary  that  defciidant  was  on  the  street 
in  front  of  5040  Washington  Park  Court  ir  the  morning  of  February 
15,  1971,  and  did  there  sell  to  Langford  a  packet,  later  proved  to 
contain  heroin,  is  also  positive  and  unimpeached.   There  was,  there- 
fore, a  conflict  in  the  evidence.   In  a  bench  trial  it  is  for  the 
trial  court  to  determine  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony,  and  unless  the  evidence  is  so 
unsatisfactory  as  to  raise  a  reasoneible  doubt  of  the  defendant's 
guilt,  the  finding  of  the  trial  court  v/ill  not  be  disturbed. 
People  v.  Bracoy,  129  Ill.App.2d  57,  62,  262  N.E.2d  748;  People  v. 
Catlett,  48  111. 2d  56,  64,  268  N.E.2d  378. 

While  it  is  true  that  the  alibi  evidence  may  not  be  disregarded, 
there  is  no  obligation  on  the  trial  court  to  believe  the  alibi  testi- 
mony where  there  is  positive  testimony  to  the  contrary.   People  -/. 
Jackson,  54  111. 2d  143,  295  N.E.2d  462;  People  v.  Robinson,  3  111. 
App.3d  843,  850,  279  N.E.2d  526;  People  v.  Bracey,  129  Ill.App.2d 
57,  62,  262  N.E.2d  748. 

In  the  case  at  bar  the  trial  court  believed  the  testim.ony  of 
Langford  and  Police  Officer  Gary  over  and  above  the  testimony  of 
the  defendant  that  he  was  in  the  house  the  entire  morning  of  Febru- 
ary 15,  1971,  even  though  the  defendant's  alibi  v^as  supported  by 
Mrs.  Gertrude  Green,  his  aunt,  and  George  Flov/ers,  vjho  also  testi- 
fied that  the  defendant  did  not  leave  the  house  during  the  morning 
of  February  15,  1971. 

The  trial  court  was  in  a  better  position  to  observe  the  demeanor 
of  the  witnesses  during  the  trial  and  to  consider  their  interest  in 
the  result. 

Finally,  the  defendant  argues  that  certain  remarks  by  tlie  trial 
court  indicate  that  the  court  had  a  reasonable  do\:bt  as  to  the  guilt 
of  the  defendant.   The  remarks  to  which  the  defendant  refers  occur- 
red after  the  closing  arguments,  v/here  in  response  to  the  defendant's 
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statement  that  he  "lo'^'ed  his  mother"  and  that  he  was  "framed"  the 

',    trial  judge  statea  that  he  v;as  not  present  at  the  scene  of  the  crime 

ll 

J 

and  that  only  God  and  those  who  were  there  could  know  the  truth  with 

absolute  certainty.   However,  the  trial  court  then  said  that  the 

State  proved  its  case  beyond  a  reasonable  doubt. 

The  defendant  cites  the  cases  of  People  v.  Kidd,  410  111.271, 
102  N.E,2d  141f  People  v.  Kagadanz,  126  Ill.App.2d  335,  261  N.Eo2q 
703  and  People  v.  Olson,  3  Ill.App.3d  240,  278  N.E.2d  861,  in  each 
of  which  the  court  held  that  under  the  facts  and  circumstances  appear ■ 
ing  in  the  respective  records  the  defendant  v.'as  not  found  guilty  be- 
yond a  reasonable  doubt.   The  foregoing  cases  are  not  applicable  to 
the  facts  in  the  case  at  bar  because  here  the  evidence  clearly  estab- 
lishes that  on  Febru-.ry  15,  1971,  the  defendant  sold  a  narcotic  drug 
to  Alonzo  Langfordo 

There  is  no  reversible  error.   The  judgment  is  affirmed. 

JUDGMEiSiT   T^TIPJ-IED. 


*Per  Curiajn 

Justice  Goldberg  tool',  no  part. 


-  5  - 


t''  '  v, 


57785) 
57786) 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 

vs . 

In  the  Interest  of  JEFFERY  MAYFIELD, 
JOHN  T.  BURNS,  minors. 


^^x. 


4f 


ABST 


Defendants-Appellants . 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


Hon.  William  F,  Fitzpatrick, 
Presiding. 


*PER  CURIAM  (FIRST  DISTRICT,  FIRST  DIVISION) : 

After  a  bench  trial  in  the  Juvenile  Division  of  the  cir- 
cuit court  of  Cook  County,  Jeffery  Hayfield  and  John  T.  Burns, 
hereinafter  called  defendants,  v/ere  adjudicated  delinquent 
for  corronitting  the  offense  of  aggravated  batter^'.   (1 11. Rev. 
Stat.  1971,  ch.37,  par. 702-2,  and  ch.38,  par. 12-4.)   Defend- 
ants '  sole  contention  on  appeal  is  that  they  v/ere  not  proven 
guilty  beyond  a  reasonable  doubt. 

The  testimony  as  adduced  at  the  adjudicatory  hearing  es- 
tablished that  on  March  25,  1972,  at  approximately  3:00  p.  m. , 
defendant  Mayfield  broke  into  the  Curry  apartment  located  at 
6631  S.  Lowe,  Chicago,  Illinois.   When  confronted  by  Mrs.  Curr^' , 
defendant  Mayfield  said  he  would  be  back  and  blow  up  the  parlor. 
Betv/een  7:00  and  8:00  p.  m.  that  evening,  several  shotgun  blasts 
V7ere  fired  through  the  front  window  of  the  Curry  home,  injuring 
Eva  May  Curry  and  Edward  Curry. 

Leonard  Curry  testified  that  on  the  evening  in  question, 
he  opened  the  front  door  of  the  home  and  saw  three  young  men 
standing  in  a  gangv/ay  across  the  street.   The  men  had  shotguns 
and  were  aiming  at  his  house.   He  immediately  "hollered"  for 
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his  family  to  watch  out  and  then  "ducked."   The  men  then 
started  shooting.   He  identified  two  of  the  young  men  as 
the  defendants  Mayfield  and  Burns  whom  he  had  observed 
around  his  home  earlier  that  day.   There  were  street  lights 
on  both  sides  of  the  street  and  he  was  approximately  50  feet 
away  at  the  time  he  observed  the  defendants. 

Michael  Thomas  testified  that  on  the  evening  in  question, 
he  was  walking  to  a  friend's  home  across  the  street  from  the 
Curry  home.   He  observed  defendants  Mayfield  and  Burns  stand- 
ing in  front  of  the  Curry  home.   Jeffery  Mayfield  had  a  shot- 
gun and  fired  into  the  Curry  home  several  times.   Mr.  Thomas 
was  approximately  10  feet  away  from  the  defendants  when  he 
observed  them.   The  defendants  were  standing  directly  under  a 
street  light  in  front  of  the  Curry  home.   Mr.  Thom.as  had  seen 
both  defendants  in  the  neighborhood  prior  to  the  incident  in 
question. 

Both  defendants  testified  that  they  were  elsewhere  at  the 
time  of  the  shooting  and  both  denied  firing  a  shotgun  at  the 
Curry  home . 

There  was  sufficient  evidence  from  which  the  trial  judge 
could  reasonably  have  concluded  that  the  defendants  were  proven 
guilty  beyond  a  reasonable  doubt.  (People  v.  Cato,  4  Ill.App. 
3d  1093,  283  N.E.2d  259.)   No  error  of  law  is  raised  and  none 
appears  in  the  record.   A  full  opinion  by  this  court  would  have 
no  precedential  value. 


2. 
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The  judgment  of  the  circuit  court  of  Cook  County  is 
affirmed  in  accordance  v/ith  Rule  23  of  the  Supreme  Court  of 
Illinois.   111. Rev. Stat.  1971,  ch.llOA,  par. 23. 

Judgment  Affirmed. 

*Mr.  Justice  Egan  did  not  participate. 
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PEOPLE  OF  THE  STATE  OB'  ILLINOIS, 

Plaintiff -Appellee, 

vs . 

RJiYKOND  VJILLIA.MS  ,    otherwise    called 
CURTIS    SMITH, 


APPEAL    FROM    THE    CIRCUIT 

COURT   OF    COOK   COU^^TY. 

Hon.  Louis  B.  Garippo, 
Presiding. 


Defendant-Appellant. 
PER  CURIAM: 

The  defendant,  Raymond  Williams,  otherv/ise  called  Curtis 
Smith,  v'as  charged  with  the  offense  of  attempted  rape  and 
aggravated  battery  in  violation  of  Section  8-4  and  Section  12- 
4(b-l)  of  the  Criminal  Code  ( 111 , Rev. Stat .  1969,  ch . 38 , pars . 8-4 , 
12-4) .   After  a  bench  trial  the  defendant  was  found  guilty  of 
the  offense  of  attempted  rape  and  sentenced  to  a  term  of 
imprisonment  in  the  Illinois  State  Penitentiary  of  not  less  than 
8  years  nor  more  than  14  years. 

On  appeal,  the  defendant  contends  that  he  v;as  not  proven 
guilty  beyond  a  reasonable  doubt.   This  requires  a  review  of 
the  evidence . 

Mrs.  Sandra  Blankinship  testified  that  on  April  7,  19  71 
at  app::oximately  7:00  a.m.  she  entered  the  lobby  of  her  apartment 
building  at  7309  S.  Bennett,  Chicago,  and  as  she  attempted  to 
unlock  the  door  which  leads  to  her  apartment  the  defendant 
entered  the  lobby.   She  did  not  recognize  him  as  one  of  the 
tenants  of  the  building.   The  defendant  came  tov;ard  her  and 
shoved  her  up  against  the  wall  thereby  causing  her  keys  to  fall. 
She  screamed  and  scratched  the  defendant  on  the  nose  in  an 
effort  to  v;ard  off  his  attack.   Defendant  said,  "If  you  scream 
again  I  will  kill  you,  bitch." 

The  defendant  pulled  a  knife,  approximately  five  inches 
long,  which  he  pressed  against  her  neck.   He  then  began  to  kiss 
her  on  the  lips  v^hilo  he  fondled  her  vaginal  area  and  inserted 
one  of  his  fingers  inside  her  vagina.   During  this  time  the 
knife  was  held  against  her  back.   Mrs.  Blankinship  told  the 
defendant  that  she  lived  alone  and  to  come  up  to  her  apartm.ent. 
The  defendant  agreed  and  allowed  her  to  open  the  door  which  led 
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to  her  apartment.   Le^ore  going  up  to  her  r-.partment  the  defendant 
told  her,  "If  you  try  anything,  I  am  going  to  kill  you." 
Mrs.  Blankinship  and  the  defendant  then  walked  upstairs.   She 
opened  the  door  to  her  apartment  and  when  inside  tried  to  close 
it.   The  defendant  was  outside  the  door,  trying  to  get  in.   She 
screamed  for  her  husband,  who  came  to  her  aid.   Mrs.  Blankinship 
then  telephoned  the  police  and  gave  them  a  description  of  the 
man.   She  later  identified  the  defendant  in  a  police  lineup. 

Police  Officer  Gregory  Mustari  testified  that  he  received 
a  call  of  a  rape  in  progress,'  including  a  description  of  the 
offender.   A  second  call  informed  him  that  the  offender  was 
fleeing  the  scene  on  foot  going  north  on  Bennett.   Police  Officer 
Mustari  observed  the  defendant  running.   He  was  bleeding  from  the 
left  side  of  the  nose,  his  zipper  was  open,  his  penis  was  exposed 
and  he  was  carrying  a  knife.   When  Police  Officer  Mustari 
approached  the  defendant  he  threw  the  knife  to  the  ground  and 
ran  up  the  steps  of  a  house.   Mustari  picked  up  the  knife,  v;hich 
was  introduced  in  evidence  as  People's  Exhibit  1.   Mustari  pur- 
sued the  defendant  up  the  steps  where  he  subdued  him  and  put  on 
handcuffs.   The  defendant  said  to  Mustari,  "What  are  you  making 
a  big  deal  for?   All  I  did  v/as  push  the  wom.an . "   Mustari  then 
arrested  the  defendant  and  took  him  to  the  police  station. 

Mr.  L.  Z.  Blankinship,  Jr.,  testified  that  he  was  in  the 
bathroom  v/hen  he  heard  his  v;ife  scream  for  help.   He  ran  to  the 
front  door  and  felt  someone  pushing  against  it  from  the  outside. 
However,  he  could  not  identify  this  person  because  he  could  only 
observe  part  of  the  individual's  body. 

The  defendant  testified  that  he  was  a  salesman  for  Best 
Products;  that  in  an  effort  to  gain  access  to  the  building  at 
7309  S.  Bennett,  he  hurriedly  opened  the  door,  bumping  into 
Mrs.  Blankinship.   As  a  result,  she  became  frightened,  screamed 
and  scratched  him  on  the  nose.   When  the  defendant  inquired  as 
to  the  reason  for  her  scratcliing  him,  she  replied,  "Oh  baby,  I 
am  sorry";  that  she  then  threw  her  arms  around  the  defendant 
and  began  kissing  him  and  invited  him  up  to  her  apartment. 
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Defendant  stated  that  he  refused  her  request  at  first,  but  later 
gave  way  to  her  persuasion. 

Defendant  further  testified  that  after  the  door  v;as  slarwied 
in  his  face,  he  ran  outside  and  started  running.   He  ran  up  the 
steps  to  a  house  when  Police  Officer  Mustari  grabbed  liim  and 
placed  handcuffs  on  him.   The  defendant  stated  Mustari  then  zipped 
his  fly  down  and  turned  him  towards  a  crov/d  and  stated,  "Look  at 
this  son-of-a-bitch.   He  is  wanted  for  rape.   His  fly  is  open." 
Defendant  denied  having  a  knife. 

The  defendant  argues  that  the  State  presented  no  testimony 
of  either  acts  or  words  of  the  defendant  indicating  either  his 
intention  or  attempt  to  commit  rape  upon  the  complaining  witness. 
He  relies  upon  People  v.  Richardson,  18  111. 2d  329,  333,  164  N.E.2d 
61,  where  the  court  held  that  the  crime  of  assault  v/ith  intent  to 
commit  rape  requires  proof  beyond  a  reasonable  doubt  of  an  unlav;ful 
assault  upon  the  prosecuting  vjitness  v;ith  intent,  feloniously  and 
forcibly,  to  ravish  and  carnally  knov;  hex-  against  her  will.   The 
defendant  contends  the  State  failed  to  prove  by  objective  evidence 
that  the  defendant  had,  not  only  lascivious  intent,  but  intent  to 
"pleasure  himself"  by  force. and  over  the  vicious  objection  of  the 
prosecuting  v;itness  and  that  having  such  an  intent  he  proceeded 
tov;ard  gratification,  except  for  the  intervention  of  force  or 
forces  other  than  his  ov;n  v/ill. 

The  law  is  clear  that  to  commit  the  offense  of  attempt 
rape,  the  offender  must  have  had  the  intent  to  have  carnal  knowledge 
of  the  victim  and  the  purpose  of  carrying  out  this  intent  by  means 
of  force  against  her  will,  and  must  take  a  substantial  step  toward 
accom.plishing  his  purpose.   People  v.  Moore,  7  7  Ill.App.2d  62,  65, 
222  N.E.2d  142;  Peonle  v.  Young,  6  Ill.7ipp.3d  119,  122,  285  N.E.2d 
159.   However,  intent  need  not  be  expressed  but  may  be  inferred 
from  the  surrounding  circumstances.   People  v.  Trinlett,  4  6  111. 2d 
109,  112,  263  N.E.2d  24  (cert,  denied  401  U.S.  955).   Atten^pt  to 
commit  rape  may  be  inferred  from  the  conduct  of  the  defendant, 
the  character  of  the  assault,  the  words  spoken,  th'.-  acts  done  and 
the  time  and  place  of  the  occurrence.   People  v.  Pc-,zzelle,  130  111. 
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App.2d  131,  138,  264  N.E.2d  457  (cert,  denied  404  U.S.  836); 
People  V.  Ilornbuckle,  7  Ill.App.3d  328-,  331,  287  N.E.2d  294. 

In  the  case  at  bar,  the  defendant's  intent  to  rape 
Mrs.  Blankinship  may  be  inferred  from  his  conduct  in  pushing  the 
victim  up  against  the  wall  and  placing  a  knife  against  her  neck, 
in  kissing  her,  in  fondling  her  vaginal  area,  in  inserting  his 
finger  into  her  vagina;  and  in  the  statements  by  the  defendant 
that  "If  you  scream  again,  I  will  kill  you,  bitch"  and  "if  you 
try  anything,  I  am  going  to  kill  you." 

The  testimony  of  Mrs.  Blankinship  was  clear  and  convincing. 
It  was  supported  by  her  husband's  testimony  that  he  came  to  her 
aid  and  assisted  in  preventing  her  attacker  from  entering  the 
apartment;  and  by  Police  Officer  Mustari's  testimony,  relating 
to  the  arrest  of  the  defendant,  v;herein  he  observed  the  defendant 
running;  that  he  was  bleeding  from  the  left  side  of  the  nose; 
that  his  zipper  v;as  open  and  his  penis  was  exposed;  and  that  the 
defendant  was  carrying  a  knife. 

In  a  bench  trial  it  is  for  the  trial  court  to  detenr.ine 
the  credibility  of  the  witnesses  and  the  v;eight  to  be  given  their 
testimony,  and  unless  the  evidence  is  so  unsatisfactory  as  to 
raise  a  reasonable  doubt  of  the  defendant's  guilt,  the  finding 
of  the  trial  court  will  not  be  disturbed.   People  v.  Bracey,  129 
Ill.App.2d  57,  62,  262  N.E.2q  748;  People  v.  Catlctt,  48  111. 2d 
56,  64,  268  N.E.2d  378. 

In  the  case  at  bar  the  trial  court  believed  the  testimony 
of  the  v;itnesses  for  the  State  over  and  above  the  testimony  cf  the 
defendant.   Tlie  trial  court  v\'as  in  a  better  position  to  observe 
the  demeanor  of  the  witnesses  during  the  trial.   The  facts  prove 
t]ie  defendant  guilty  of  attempted  rape  beyond  a  reasonable  doubt. 
Under  such  circumstances  this  court  should  not  disturb  the 
findings  of  the  trial  court. 

There  is  no  reversible  error  in  the  record  and,  therefore, 
the  judgment  of  the  trial  court  is  affirmed. 

Judg:nent  affiinried. 
Third  Division.   Justice  Schv-zartz  did  not  oarticipate. 
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APPEAL  FROM  THE  CIRCUIT 

COURT  OF  COOK  COUNTY. 

HONORABLE 

IRVING    LANDESMAN, 

PRESIDING. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 
vs. 
CHARLES  HOY, 

Defendant- Appellant . 
PER  CURIAM: 

Charles  Hoy,  hereafter  called  defendant,  was  charged  by 
indictment  with  the  crime  of  theft  in  violation  of  Section  16-1 
(a)(1)  of  the  Criminal  Code.   Ill .Rev. Stat .  1967,  ch . 38 ,par . 16- 
1(a) (1) .   After  a  bench  trial,  he  was  found  guilty  and  sentenced 
to  a  term  of  one  year  to  one  year  and  one  day  in  the  Illinois 
State  Penitentiary.   On  appeal,  defendant  argues  that  he  was  not 
proven  guilty  of  theft  beyond  a  reasonable  doubt. 

At  trial,  the  following  evidence  was  adduced:  Immanuel  Burr 
testified  that  in  January,  1968,  he  owned  a  dark  blue,  1963, 
Pontiac  Grand  Prix  with  chrome  wheels  and  a  white  interior.   The 
value  of  the  car  was  $1,000.   On  January  5,  1968,  the  car  was 
stolen  from  1815  West  Roosevelt  Road,  Chicago,  Illinois.   He 
recovered  his  car  on  January  7,  1968,  from  the  Chicago  Police 
Auto  Pound.   The  ignition  had  been  torn  out  of  his  automobile. 

Ronald  Hall,  a  Chicago  Police  Officer,  testified  that  on 
January  7,  19  58,  he  was  on  duty  in  a  marked  squad  car  with  his 
partner.  Officer  Charles  Collins.   At  approximately  2:15  a.m.  he 
was  proceeding  without  headlights  through  the  alley  at  14  3  North 
Homan,  Chicago,  Illinois.   There  he  observed  a  19  63  Pontiac  which 
was  jacked  up  on  the  left  side  with  the  figure  of  a  man  at  the 
left  rear  side  of  the  automobile.   As  he  came  closer.  Officer 
Hall  observed  a  figure  jacking  up  the  automobile.   When  Officer 
Hall  got  within  10  to  15  feet,  the  man  looked  up,  saw  the  squad 
car  and  fled.   Officer  Hall  was  able  to  see  the  man's  face  at 
this  time.   He  identified  the  man  as  the  defendant,  Charles  Hoy. 
The  defendant  ran  10  to  20  feet  dov.-n  the  alley  until  he  reached 
an  abandoned  automobile.   The  defendant  then  crawled  underneath 
the  automobile.   Officer  Hall  and  his  partner  then  placed  the 
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defendant  under  arrest.   A  closer  examination  of  the  1963  Pontiac 
revealed  that  there  was  a  jack  v/ith  a  tire  iron  attached  to  the 
left  rear  side  of  the  car  and  two  four-way  tools  lying  on  the 
ground.   There  v^ere  also  three  lug  nuts  which  had  been  taken  off 
the  jacked  up  tire.   The  ignition  had  been  torn  out  and  the  wires 
were  hanging  loose.   It  had  recently  snowed  and  other  vehicles  in 
the  area  were  covered  by  the  snow,  but  the  19  63  Pontiac  was  not 
covered  with  snow.   There  were  lights  in  the  alley  approximately 
20  to  25  feet  from  the  1963  Pontiac. 

Charles  Collins,  a  Chicago  Police  Officer,  testified  in 
substantial  accord  with  the  testimony  of  his  partner,  Officer 
Hill. 

Ronald  Scagges  testified  for  the  defendant  that  on  January 
7,  19  68,  he  was  in  a  tavern  at  Homan  and  Lake,  drinking  with  the 
defendant.   He  left  the  tavern  and  proceeded  with  two  girls  to 
3359  Maple.   As  he  was  proceeding  back  to  the  tavern  he  observed 
a  police  vehicle  come  down  the  alley.   He  ran  back  upstairs  and 
observed  the  defendant  standing  in  the  alley.   The  defendant  was 
not  jacking  up  a  car  and  did  not  run  from  the  police.   He 
testified  that  the  defendant  was  drunk  that  evening. 

Charles  William  Hoy,  the  defendant,  testified  that  on 
January  7,  1968,  he  was  drinking  in  a  tavern  until  approximately 
2:00  a.m.   He  left  the  tavern  going  to  3309  Maple.   As  he  was 
taking  a  short  cut  through  the  alley  he  was  arrested.   He  denied 
ever  jacking  up  an  automobile.   He  testified  that  the  first  time 
he  noticed  the  squad  car  he  was  standing  by  a  1968  Buick  urinating. 
The  police  came  up  and  asked  him  to  come  over  to  the  squad  car. 
He  v;alked  over  to  the  squad  car  and  when  asked  what  he  was  doing, 
he  told  the  officers  that  he  had  been  urinating.   He  denied  that 
he  ever  ran  from  the  police. 

Defendant  first  argues  that  he  was  not  proven  guilty  of 
theft  beyond  a  reasonable  doubt  because  the  evidence  did  not 
establish  that  he  was  exerting  unauthorized  control  over  the 
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automobile  at  the  time  of  his  arrest.   The  defendant  was  charged 

with  theft  in  violation  of  Section  16-l(a)(l)  of  the  Criminal 

Code  (111. Rev. Stat.  1967,  ch.  38  ,par  .  16-1  (a)  ( 1)  )  v;hich  states: 

"A  person  commits  theft  when  he  knowingly: 
(a)  obtains  or  exerts  unauthorized  control  over 
property  of  the  owner;  ***  and  (1)  intends  to 
deprive  the  owner  permanently  of  the  use  or 
benefit  of  the  property." 

To  exert  unauthorized  control  means  control  exercised  over  the 

property  of  another  without  the  consent  of  the  owner.   People  v. 

Bullock,  123  Ill.App.2d  30,  259  N.E.2d  641. 

In  the  case  at  bar,  the  1963  Pontiac  was  moved  without 
consent  of  the  owner  and  was  discovered  in  an  alley  at  2:15  a.m. 
The  car  was  jacked  up  and  one  of  the  wheels  was  in  the  process  of 
being  removed.   The  defendant  was  seen  jacking  up  the  car  by 
Officers  Hall  and  Collins.   The  ignition  to  the  automobile  had 
been  ripped  out  and  the  wires  were  hanging  loose.   Upon  seeing 
the  police  car  the  defendant  ran  and  hid  under  a  nearby  abandoned 
car.   Under  these  circumstances  we  conclude  that  the  defendant 
exerted  unauthorized  control  over  the  1963  Pontiac. 

Defendant  also  argues  that  he  was  not  proven  guilty  beyond 
a  reasonable  doubt  because  the  State's  testimony  is  contradictory 
and  his  explanation  is  reasonable.   In  a  bench  trial,  it  is  the 
duty  of  the  trial  judge  to  determine  the  credibility  of  witnesses 
and  the  weight  to  be  given  to  their  testimony.   Only  v/here  the 
evidence  is  so  unsatisfactory  as  to  raise  a  reasonable  doubt  of 
the  defendant's  guilt  v/ill  the  finding  of  the  trial  judge  be 
disturbed.   People  v.  Catlett,  48  111. 2d  56,  286  N.E.2d  378. 
A  trial  court  has  no  obligation  to  believe  a  defendant's  testimony. 
People  V.  Robinson,  3  Ill.App.3d  843,  279  N.E.2d  526.   In  the  case 
at  bar  the  trial  court  was  in  a  better  position  to  observe  the 
demeanor  of  the  witnesses  during  trial.   The  trial  judge  chose  to 
believe  the  State's  evidence  rather  than  that  of  the  defendant 
and  his  witness.   The  testimony  of  Officers  Hall  and  Collins  was 
sufficient  to  establish  the  defendant's  guilt  beyond  a  reasonable 
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doubt.   Under  these  circumstances,  this  court  will  not  disturb 
the  finding  of  the  trial  court. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit  court 
of  Cook  County  is  affirmed. 

Judgment  affirmed. 
Third  Division.   Justice  Schwartz  did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 


HENRY  NEAL, 


De  f endant-Appe 1 lant . 
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ABST 

Appeal  from  the  Circuit 
Court  of  Cook  County. 


Honorable 

Lawrence  I.  Genesen, 

Presiding. 


PER  CURIAM: 

Defendant  Henry  Neal  was  found  guilty  after  a  bench  trial 
of  the  offense  of  possession  of  a  hypodermic  needle,  in  violation 
of  section  22-50  of  the  Criminal  Code,  and  was  sentenced  to  a  term 
of  six  months  in  jail.   (Ill.Rev.Stat . ,  1969,  ch.  38,  para.  22-50.) 
On  appeal  he  raises  two  contentions:   that  the  complaint  for  search 
warrant  issued  in  this  case  did  not  contain  sufficient  facts  from 
which  the  informer's  reliability  could  be  judged  and  that  his  guilt 
was  not  proven  beyond  a  reasonable  doubt.   (The  appeal  has  been 
transferred  to  this  court  from  the  Illinois  Supreme  Court.) 

At  a  hearing  on  a  motion  to  suppress  the  search  warrant 
defendant  argued,  as  he  does  on  appeal,  that  the  warrant  was 
defective  because  the  complaint  for  the  warrant  filed  by  Chicago 
Police  Officer  Floyd  Davis  recited  as  grounds  for  establishing 
the  reliability  of  the  informer,  who  had  allegedly  purchased 
narcotics  from  the  defendant  on  the  day  prior  to  the  issuance  of 
the  warrant,  that  the  informer  "in  the  past  has  supplied  reporting 
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officer  and  members  of  his  unit  with  information  which  has  resulted 
in  the  recovery  of  (narcotics  and  related  paraphernalia)  and  led  to 
the  arrest  and  conviction  of  three  persons"  on  narcotics  charges. 
Defendant  contends  that  since  there  was  no  way  of  ascertaining  from 
the  face  of  the  complaint  for  search  warrant  what  inforroation  was 
supplied  to  the  complaining  officer  and  what  was  supplied  to  his 
fellow  officers  relative  to  the  three  prior  arrests  and  convictions, 
the  allegation  of  that  matter  in  the  complaint  was  hearsay,  and  no 
one  actually  took  the  responsibility  for  attesting  to  the  informer's 
reliability.   The  sufficiency  of  the  facts  and  circumstances 
contained  in  the  complaint  for  search  warrant  are  unchallenged, 
other  than  in  the  above  respect. 

A  complaint  for  a  search  warrant  may  be  based  upon  the 
hearsay  evidence  given  by  an  informer,  but  the  complaint  must  set 
forth  the  underlying  circumstances  upon  which  the  informer's  con- 
clusions are  based  and  must  also  set  forth  grounds  evidencing  his 
reliability.   Aguilar  v.  Texas,  378  U.S.  108.   The  affiant  may  also 
base  his  request  upon  the  information  received  from  fellow  officers 
who  are  engaged  in  a  common  investigation.   United  States  v. 
Ventresca,  380  U.S.  102.   Moreover,  as  stated  in  People  v.  McGrain, 
38  111. 2d  189,  230  N.E.2d  699,  applications  for  search  warrants 
must  be  tested  and  interpreted  in  a  common-sen  =;e,  realistic  fashion. 

In  the  instant  case  the  officer's  complaint  for  search 
warrant  recited  the  specific  location  of  the  place  and  the  name 
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of  the  person  to  be  searched;  it  recited  that  the  infoirmer,  who 
was  successfully  employed  in  the  past  by  the  affiant  and  by  other 
officers  in  his  unit  resulting  in  three  narcotics-related  arrests 
and  convictions,  had,  the  day  prior,  purchased  $10  worth  of 
narcotics  from  defendant  in  the  named  apartment;  and  it  recited 
that  independent  observation  of  defendant's  apartment  by  the 
officer  revealed  a  nuiriber  of  persons  entering  and  leaving  defend- 
ant's  premises  within  a  short  period  of  time. 

The  fact  that  the  affiant,  in  swearing  out  the  complaint 
for  the  search  warrant,  relied  in  part  upon  the  past  successful 
employment  of  the  informer  by  other  members  of  the  unit  of  the 
Chicago  Police  Department  to  which  the  affiant  was  attached  does 
not  render  the  warrant  invalid.   It  would  be  incongruous  to  hold 
that  a  police  officer  may  take  the  word  of  his  fellow  officers 
when  engaged  in  a  "common  investigation"  as  grounds  for  a  search 
warrant,  and  then  to  hold  that  he  may  not  take  their  word  as  to  the 
reliability  of  an  informer  successfully  used  by  them  in  the  past  on 
related  matters  as  a  basis  for  the  issuance  of  a  warrant.   See: 
People  V.  McGrain;  United  States  v.  Ventresca;  and  People  v.  Levin 
(1973),      Ill.App.3d      (No.  57495-7,  filed  June  11,  1973). 
Applications  for  search  v/arrants  must  be  tested  and  interpreted  in 
a  "common-sense  and  realistic  fashion"  and  the  acceptance  by  an 
affiant  of  a  fellow  officer's  word  as  to  an  informer's  past 
successful  employment  by  the  latter  officer  in  related  matters  comes 
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within  that  approach.   See:   Dunn  v.  Municipal  Court,  Eureka 
Judicial  District,  34  Cal.  Rptr.  251,  259-60,  220  Cal.  App.2d 
858.   To  hold  otherwise  under  these  circumstances  would  impair 
the  effective  use  of  informers  in  narcotics  cases. 

The  cases  cited  by  defendant  in  support  of  this  position 
involve  applications  for  search  warrants  containing  wording  sub- 
stantially different  from  that  contained  in  the  complaint  for 
search  warrant  here,  in  that  in  those  cases  the  applications  either 
state  no  facts  upon  which  the  officer  based  his  conclusion  that 
the  informer  was  reliable,  or  the  previous  information  given  was 
not  shown  to  have  been  accurate.   See  e.g. ,  People  v.  Young,  4  111. 
App.3d  602,  279  N.E.2d  392;  People  v.  Parker,  42  111. 2d  42,  245 
N.E.2d  487;  People  v.  Considine,  107  Ill.App.2d  389,  246  N.E.2d 
81;  People  V.  McClellan,  34  111. 2d  572,  218  N.E.2d  97. 

Defendant  also  contends  that  his  guilt  was  not  proven 
beyond  a  reasonable  doubt  because  the  People  failed  to  prove  that  he 
was  in  possession  of  narcotics  paraphernalia. 

Arresting  Officer  Davis  testified  at  trial  that  he 
arrived  at  the  building  in  which  defendant  lived  with  the  search 
warrant  (which  had  been  issued  that  same  day) ;  that  he  spoke  to  a 
person  on  the  premises  who  represented  himself  to  be  the  manager  of 
the  second  floor  apartments  or  rooms  in  the  building;  that  he 
ascertained  which  room  or  apartment  belonged  to  the  defendant;  that  he 
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found  the  door  to  that  room  locked;  and  that  as  he  forced  the  door 
open,  defendant  entered  the  building,  the  officer  announced  his 
office  and  the  defendant  invited  the  officer  into  the  apartment, 
stating  that  "he  was  clean."   Inside  the  apartment,  the  officer 
found  a  paper  bag  containing  hypodermic  needles  and  eyedroppers  at 
the  foot  of  the  defendant's  bed.   The  officer  also  testified  that 
on  his  prior  observation  of  the  second  floor  of  the  building  (as 
recited  in  the  application  for  search  warrant)  the  officer 
observed  several  persons  entering  and  leaving  the  second  floor 
premises  of  the  defendant  v/ithin  a  short  period  of  time. 

Where  contraband  is  found  on  premises  possessed  by  and 
under  the  control  of  the  defendant,  such  fact  gives  rise  to  the 
inference  that  he  had  knowledge  and  possession  of  the  contraband, 
which  in  turn  is  sufficient  to  sustain  a  conviction  for  the 
possession  of  the  contraband,  absent  other  facts  and  circumstances 
giving  rise  to  a  reasonable  doubt.   People  v.  Nettles,  23  111. 2d 
306,  178  N.E.2d  361. 

There  are  no  circumstances  in  the  record  which  militate 
against  the  inference  that  defendant  knew  of  and  was  in  the 
possession  of  the  narcotics  paraphernalia,  which  arises  from  the 
undisputed  proof  of  his  possession  and  control  of  the  apartment 
wherein  those  articles  v;ere  found.   The  cases  cited  by   the  defendant 
in  support  of  his  position  in  this  regard  are  not  in  point. 
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For  these  reasons  the  judgment  of  the  Circuit  Court 
of  Cook  County  is  affirmed. 

Judgment  affirmed. 


Third  Division:   Justice  Schwartz  did  not  participate. 
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No.  71-2  87 

IN  THE 

APPELLATE  COURT  C?  ILLINOIS         '^///^^    ^^' 
FIFTH  DISTRICT 


HKH    OlSTklCT    OF    ILLINOIS. 
CLERK    APPtLLATt    COURT 


AQgT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 

vs . 

DONALD  DILL.ZVRD  BROWN, 

Defendant-Appellant. 


Appeal  from  the  Circuit 
County  of  Pulaski  County, 


Hon.  Jack  C.  Morris, 
Judge  Presiding . 


PER  CURIAiM: 

This  is  an  appeal  from  an  order  denying  petitioner's  Post-Conviction 
Petition  after  a  full  evidentiary  hearing.    Appellant  contends  that  tne  Court  be.^  v/ 
abused  its  discretion  in  not  overturning  his  conviction  in  a  jury  trial  of  charges 
of  rape  and  armed  robbery.     Defendant  raises  three  points  on  appeal,  each  of 
which  he  cites  as  grounds  for  finding  a  substantial  violation  of  his  constiiucional 
nghts. 

The  first  concerns  an  alleged  ex  parte  meeting  between  the  trial  judge  and 
the  State's  Attorney  during  a  recess  in  the  proceedings.    From  our  review  of  the 
record  we  are  unable  to  determine  that  a  meeting  actually  took  place.    The  State's 
Attorney  admitted  having  retired  to  the  same  anteroom  during  a  recess  as  the  judge 
but  denied  having  any  ex  parte   conversation  v/ith  the  judge  concerning  the  trial. 
However,  there  is  no  evidence  that  the  two  conducted  any  sort  of  meeting  or  even 
spoke  to  each  other.    Defendant  seems  content  to  show  that  it  was  very  possible 
that  they  had  been  in  each  other's  presence  during  those  ten  minutes  or  so. 

Appellant  cites  and  relies  upon  cases  which  hold  it  to  be  reversible  error 
for  a  trie:  of  fact  to  consider  evidence  outside  the  record  or  received  outside  the 
presence  of  the  defendant.    We  have  no  quarrel  with  the  rule  of  those  cases,  as 

i .p„_ed  by  People  v.  Rivers,  410  ..1.  -^10,   IC2  N.E.2d  303.     However,   ....^ 

^^.6  was  tried  before  a  jury  who  were  the  triers  of  fact.     Since  there  is  no  showing 


that  the  jury  heard  or  considered  evidence  received  outside  the  presence  of  the 
defendant  or  that  the  verdict  of  guilty  rendered  by  the  jury  was  in  any  way 
affected  or  influenced  as  a  result  of  the  alleged  meeting,  no  prejudice  has  resulted 
to  defendant  and  his  argument  in  this  ccnnection  is  unavailing.    Even  if  we  assume 
that  there  was  a  meeting  between  the  judge  and  prosecuting  attorney  it  is  not 
evident  from  the  record  ^ad  the  trial  judge  in  any  way  acted  improperly  in  regard 
to    his  rulings  or    otherwise  following  such  meeting.    We  note,  too,  that  defense 
counsel  did  not  raise  any  question  regarding  the  possibility  of  this  meeting  at  the 
trial. 

Appellant  next  contends  that  he  was  denied  a  fair  trial  because  he  was 
forced  to  use  a  peremptory  challenge  to  remove  an  ill  juror  from  the  panel.  Chapter 
78,   section  2,  III. Rev. Stat,  provides  that  jurors  and  prospective  jurors  must  be 
in  possession  of  natural  faculties  and  not  infirm  or  decrepit.     Section  14  specifies 
that  prospective  jurors  who  do  not  meet  these  and  other  requirements  of  section  2 
can  be  challenged  for  cause.    But  appellant  did  not  challenge  the  juror  for  cause, 
he  merely  excused  her  by  exercising  a  peremptory  challenge.    Appellant  now  asserts 
that  he  neglected  to  challenge  the  witness  for  cause  because  he  felt  that  the  trial 
judge  would  rule  against  him  because  of  the  judge's  statements  made  during  voir 
dire  examination.    The  fact  still  remains  that  appellant  made  no  attempt  on  voir 
dire  examination  to  have  the  witness  removed  for  cause.    Moreover,  the  defendant 
did  not  exhaust  his  peremptory  challenges  and  therefore  his  use  of  a  peremptory 
challenge  is  immaterial.  Graff  v.  People,  208  111.  312,  70  N.E.  299. 

Appellant's  final  contention  is  that  a  juror  was  admitted  to  the  jury  panel 
after  making  statements  on  voir  dire  which  later  were  discovered  to  have  been  mis- 
leading and  perhaps  erroneous.    The  appellant  presented  testimony  at  the  hearing 
thatajuror  had  discussed  elements  of  the  case  with  a  third  person  and  a  deputy 
sheriff.     However,  both  the  juror  and  the  deputy  sheriff  denied  this  conversation  in 
their  testimony  at  the  hearing.     Furthermore,  appellant  claims  that  the  juror  misled 
the  court  and  defense  counsel  on  voir  dire  by  not  offering  information  that  she  was 
acquainted  professionally  and  politically  with  the  sheriff  and  the  State's  Attorney. 
This  was  brought  out  at  the  post-conviction  hearing.    However,  it  appears  that 
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appellant's  attorney  conducted  a  vigorous  examinatior^he  juror  on  voir  dire  and 
elicited  that  she  did  know  the  people  involved,  including  the  family  of  the  defendant, 
the  victim,  the  sheriff,  and  others.     She  was  a  well-known  figure  about  town  and 
would  be  expected  to  know  such  people.     She  also  admitted  to  knowing  a  little 
about  the  case  from  the  newspapers.    The  appellant's  attorney  had  ample  opportunity 
to  explore  these  areas  further,  but  chose  not  to  and  allowed  the  juror  to  remain.     It 
should  be  noted  that  the  juror  testifed  that  she  would  judge  all  the  evidence  and 
render  a  verdict  consistent  with  the  evidence  and  based  on  nothing  else.     Since  the 
factors  now  complained  of  were  fully  explored  during  voir  dire  examination  and  the 
juror  was  accepted  upon  the  trial  panel  with  knowledge  of  the  circumstances,  the 
defaidant's  complaint  in  this  regard  is  without  merit. 

A  noteworthy  feature  of  this  case  is  its  nature  as  a  post-conviction  action. 
Hearings  under  the  Post  Conviction  Hearing  Act,  (III  .Rev. Stat.  ,  ch.  39,   sec.  122-1 
et  seq .  ,)  are  civil  in  nature  and  the  burden  of  proving  a  substantial  deprivation  of 
constitutional  rights  lies  upon  the  petitioner.     Furthermore,  evidence  given  at  a 
post-conviction  hearing  is  to  be  weighed  for  credibility  by  the  hearing  judge  and 
his  decision  should  stand  except  in  the  fact  of  clear  abuse.      People  v.  Wease, 
44  111. 2d  453,  255  N.E. 2d  426;    People  v.  Harper,     43  III. 2d  368,     253  N.E.2d  451; 
People  V.  Downen,  45  111. 2d  197,  258  N.E. 2d  337.    There  is  virtually  no  point  of 
contention  by  appellant  that  was  not  refuted  by  testimony  at  the  hearing.     In  such 
a  case  it  is  for  the  hearing  judge  to  determine  the  veracity  of  the  testimony  and  to 
give  it  its  due  weight.    It  seems  clear  in  this  case  that  the  hearing  judge's  decision 
was  not  against  the  manifest  weight  of  the  evidence  and  did  not  constitute  an  abuse 
of  discretion.    Appellant  was  afforded  a  full  and  open  hearing  on  his  Post-Conviction 
Petition,  the  petition  was  denied  and  that  judgment  is  affirmed. 

Affirmed . 

PUBLISH  ABSTRACT  ONLY. 
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No.   72-2  3  6 

IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

FIFTH  DISTRICT 


^^JAl 


TTOS^ 


't  c  y'"^is 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Ex  Rel.  GUY  ROBERT  WOODS, 

Appellant, 

vs. 

ELZA  BRANTLEY,  WARDEN,  ILLINOIS 
STATE  PENITENTIARY,  MENARD 
BRANCH, 

Appellee. 


Appeal  from  the  Circuit  Court  of 
Montgomery  County. 


Honorable  William  A.  Ginos,  Jr. 
Judge  Presiding, 


PER  CURIAM: 

Appellant  was  convicted  of  theft  in  Montgomery  County  and  sentenced  to  two 
to  five  years  in  the  penitentiary.    Appellant  filed  a  petition  for  habeas  corpus  in 
Montgomery  County  claiming  that  he  was  being  illegally  detained  because  the  mittimus 
issued  by  the  trial  court  mistakenly  read  "burglary"  instead  ot  "theft."    A  hearing  was 
held,  and  the  court  corrected  the  mittimus  and  dismissed  the  petition  for  habeas 
corpus.    Appeal  was  based  on  the  trial  court's  alleged  lack  of  jurisdiction  to  correct 
the  mittimus.    The  Illinois  Defender  Project  was  appointed  to  perfect  the  appeal,  and 
subsequently  filed  a  motion  to  be  allowed  to  withdraw  as  counsel  on  appeal,  on  the 
grounds  that  the  appeal  was  totally  without  merit.    The  ruling  was  stayed  pending 
filing  by  appellant  of  objections  or  a  pro  se  brief  and  notice  of  this  opportunity  was 
served  on  appellant.     No  opposition  to  the  motion  has  been  filed. 

The  Supreme  Court  of  the  United  States  set  down  the  requirements  to  be  fulfilled 
by  an  attorney  seeking  to  withdraw  based  on  lack  of  merit  of  the  appeal.    Anders  v. 
California,  286  U.S.   738,  87  S.  Ct,  1396,  18  L.  Ed. 2d  493,  requires  the  attorney  to 
file  a  brief  with  the  appellate  court,  providing  appellant  with  a  copy,  outlining  any 
possible  points  which  appear  on  the  record  of  the  trial.    The  Supreme  Court  of  Illinois 
further  outlined  these  requirements  in  People  v.  Jones,  38  111. 2d  384,  231  N.E.2d90. 
In  that  case,  the  Court  required  the  attorney  to  analyse  the  case  and  file  a  memorandum 
stating  his  legal  conclusion  of  the  lack  of  merit  of  the  appeal,  citing  the  record,  and 


showing  authority  for  the  conclusion.    In  the  instant  case,  the  Illinois  Defender 
Project  has  complied  with  these  requirements.    Its  brief  contains  specific  citations 
from  the  record  and  quotes  strong  authority  in  opposition  to  appellant's  contentions. 
It  also  appears  that  IDP  properly  filed  a  copy  with  the  appellant  as  required  by 
Anders,   supra.    Consequently,  this  Court  grants  the  motion  to  allow  the  Illinois 
Defender  Project  to  withdraw  as  counsel  on  appeal. 

Having  reviewed  the  record,  we  further  hold  that  appellant's  contentions  are 
of  no  consequence.    The  law  in  Illinois  is  clear  that  a  mittimus  is  not  a  part  of  the 
common  law  record  and  error  in  the  mittimus  is  not  assignable  as  error  in  the  trial 
proceedings.     Detention  is  based  not  on  the  mittimus,  but  upon  the  due  and  proper 
conviction  and  sentencing  by  a  competent  trial  court  (People  v.  Cox,  401  111.  432, 
82N.E.2d463;    People  v.  Troesch,    57  m.App.2d  466,  206  N  .E  .2d  468) . 

The  judgment  of  the  circuit  court  of  Montgomery  County  denying  appellant's 
petition  for  habeas  corpus  is  affirmed.     Nothing  in  this  opinion  is  to  be  construed 
as  prejudicing  in  any  way  appellant's  previously-docketed  direct  appeal  to  this 
court,  based  on  alleged  errors  in  the  trial  court. 

Affirmed. 

PUBLISH  ABSTRACT  ONLY. 
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APPELLATE  COURT  OF  ILLINOIS  ,         AB^T 


FIFTH  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Respondent-Appellee , 

vs. 

JACK  LANDIS,  JR., 

Petitioner-Appellant. 


Appeal  from  the  Circuit  Court  of 
Randolph  County. 


Honorable  Carl  Becker, 
Judge  Presiding. 


PER  CURIAM: 

Appellant  was  convicted  of  aggravated  kidnapping  and  sentenced  to  an 
i 
interdeterminate  term  of  five  to  twenty  years.     He  filed  a  habeas  corpus  petition  in 

the  circuit  court  of  Randolph  County  asserting  that  the  sentence  was  excessive. 
The  petition  was  denied  and  the  Illinois  Defender  Project  was  appointed  to  perfect 
an  appeal  from  that  ruling.    The  Defender  Project  has  filed  a  memorandum  in  com- 
pliance with  Anders  v.  California,   386  U.S.   738,  analyzing  the  law  in  Illinois 
pertinent  to  appellant's  contentions  and  concluding  that  the  appeal  is  without  merit. 
The  appellant  has  filed  his  pro  se  arguments  in  support  of  his  position. 

Having  reviewed  the  record,  appellant's  arguments  and   the  memorandum 
filed  by  the  Defender  Project,  we  conclude  that  the  appeal  is  without  merit.     The  law 
in  Illinois  has  long  been  settled  that  an  allegation  that  sentence  was  excessive  is  not 
a  proper  basis  for  relief  by  means  of  habeas  corpus  (People  v.  Wilson,  391  III.    463, 
63  N.E.2d  488,  cert,  denied   327  U.S.   801) .    The  sentence  complained  of  was  imposed 
more  than  eleven  years  ago;    even  the  most  liberal  construction  of  the  petition  could 
not  recast  it  in  a  form  which  would  allow  the  court  to  afford  any  relief  to  the  appellant. 

Therfore,  the  judgment  of  the  circuit  court  of  Randolph  County  denying  the 
petition  for  habeas  corpus  is  affirmed. 

Affirmed. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff -Appellee , 

vs. 

PAUL  ROBERTS,  a/k/a  MAURICE 
JONES  (Impleaded) , 

Defendant- Appellant . 
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APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  C0U:3TY . 


Hon.  James  J.  Mejda, 
Presiding . 


Mr.  JUSTICE  GOLDBERG  delivered  the  opinion  of  the  court: 

Paul  Roberts,  otherwise  known  as  Maurice  Jones  (defendant) 
and  Don  S.  Crocton  were  jointly  indicted  for  attempt  armed 
robbery.   (111. Rev. Stat.  1967,  ch.38,  par. 8-4.)   After  a  jury 
trial,  both  were  found  guilty.   Defendant  was  sentenced  to  the 
penitentiary  for  two  to  ten  years.   Crocton  was  placed  on  pro- 
bation for  five  years,  with  the  first  nine  months  to  be  served 
at  the  Illinois  State  Farm.   Defendant  appeals. 

Both  defendant  and  Crocton  were  represented  by  the  same 
attorney,  privately  retained  by  them.   A  petition  for  severance 
was  filed  on  behalf  of  Crocton  but  denied  by  the  court.   There 
was  a  joint  trial  at  which  Crocton  testified  in  his  own  behalf 
and  defendant  did  not  take  the  stand.   On  defendant's  appeal, 
the  sole  and  only  issue  raised  is  txiat  he  was  denied  effective 
assistance  of  counsel  because  his  trial  attorney  v\7as  placed  in 
an  inconsistent  position  by  being  obliged  to  represent  two  de- 
fendants with  diverse  interests.   Consideration  of  this  con- 
tention requires  a  statement  of  the  facts. 

The  petition  for  severance  filed  by  Crocton  alleged  that 
a  gun  with  cartridges  and  a  loan  application  form  had  been  found 
upon  the  person  of  defendant.   These  items  were  incriminating 
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..evidence  which  the  State  would  use  against  Crocton  and  this 
would  prejudice  the  jury  so  as  to  deny  him  a  fair  and  impartial 
trial.   Crocton  also  alleged  that  he  intended  to  call  defendant 
as  a  witness  in  his  behalf  but  that  defendant  had  previously 
been  convicted  of  a  provable  felony  and  therefore  that  he 
would  refuse  to  testify  if  called.   If  he  were  unable  to  call 
defendant  as  a  witness,  this  would  deprive  Crocton  of  a  sub- 
stantial defense.   The  petition  further  alleged  that  Crocton 
would  offer  a  defense  which  might  be  antagonistic  to  that  of 
defendant  and  this  also  would  deprive  Crocton  of  a  fair  and 
impartial  trial. 

After  a  full  hearing,  the  motion  for  severance  was  denied. 
The  court  commented  that  Crocton  had  failed  to  establish  that 
the  defenses  which  might  be  asserted  by  the  two  defendants  would 
be  antagonistic.   The  granting  or  denial  of  this  motion  for 
severance  was  a  matter  addressed  to  the  sound  discretion  of  the 
trial  court.   The  issue  was  whether  the  defenses  to  be  offered 
by  the  two  defendants  v;ere  of  such  antagonistic  nature  that  a 
severance  was  imperative  to  insure  a  fair  trial.   People  v. 
Canaday,  49  111. 2d  416,  424,  275  N.E.2d  356;  People  v.  Humphrey, 
129  Ill.App.2d  404,  413,  414,  262  N.E.2d  721. 

The  trial  court  acted  properly  in  denying  the  motion  for 
severance.  Neither  defendant  nor  Crocton  had  made  statements 
or  admissions  inculpatory  of  the  other.  The  fact  that  one  of 
the  defendants  had  a  record  of  felony  conviction  did  not  in  it- 
self make  a  severance  imperative.  In  addition,  as  our  review 
of  the  evidence  will  establish,  the  testimony  of  defendant  would 
not  furnish  any  comfort  to  Crocton. 
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The  evid;3:ice  showed  that  on  the  .  afternoon  of  April  28,     : 
1969,  defendant  entered  the  office  of  a  loan  company  and  made 
inquiry  about  a  loan.   Defendant  then  stated  to  the  manager 
of  the  office  that  he  would  wait  for  his  cosigner.   Defendant 
left  the  office  with  the  announced  intention  cf  purchasing 
cigarettes.   The  manager  then  contacted  the  police.   Defendant 
returned  shortly  and  he  and  the  manager  went  into  a  booth  to- 
gether.  Crocton  entered  the  booth  and  was  introduced  by  de- 
fendant as  his  cosigner.   The  manager  left  the  booth  to  take 
a  telephone  call.   When  he  returned,  defendant  showed  him  the 
loan  application,  upon  which  he  had  written,  "This  is  a  holdup, 
don't  make  any  false  moves."  and  then  produced  a  gun. 

At  that  time,  a  police  officer  entered  the  office.   Crocton 
told  defendant  that  the  police  officer  had  come  in.   Crocton 
then  left  the  booth  and  started  to  VN^alk  toward  the  front  door. 
Defendant  remained  and  asked  the  manager  if  he  had  called  the 
police.   The  manager  stated  that  he  did  not.   Defendant  then 
told  the  manager  that  he  wanted  to  make  a  telephone  call.   He 
put  the  gun  into  his  belt  and  v;alked  out  of  the  booth.   The 
manager  pointed  to  defendant  and  motioned  to  the  police  officer 
to  indicate  that  defendant  was  armed.   At  that  time,  defendant 
was  holding  the  telephone  and  the  officer  told  him  to  put  his 
hands  up  and  get  against  the  wall.   As  the  officer  was  in  the 
process  of  searching  defendant,  another  officer  entered  the 
front  door.   These  police  officers  then  searched  defendant  and 
Crocton.   A  loaded  gun  v/as  taken  from  defendant.   Crocton  was 
in  possession  of  a  knife. 

Crocton  took  the  stand  in  his  own  behalf  and  testified  that 
at  the  time  in  question  he  was  employed  by  the  Boy  Scouts  of 
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America  and  that  he  had  actually  accorarr.nied  defendant  as  a 
cosigner.   He  did  not  see  defendant  use  a  pistol  and  did  not 
see  the  gun  in  his  possession.   He  testified  that  he  first 
became  av/are  that  he  was  charged  with  robbery  when  the  reports 
were  being  filled  out  at  the  police  station.   The  State  called 
an  official  of  the  Boy  Scouts  of  America  as  a  rebuttal  witness. 
The  employment  records  of  that  organization  indicated  that 
Crocton  had  resigned  from  his  employment  in  January  of  1969, 
some  three  months  before  the  occurrence.   As  stated,  defendant 
did  not  take  the  stand  in  his  own  behalf. 

This  evidence  shov7s  that  the  guilt  of  defendant  and  of 
Crocton  is  established  beyond  reasonable  doubt  by  the  testimony 
of  credible  witnesses.   It  is  also  apparent  that  defendant  was 
convicted  only  after  a  fair  and  impartial  trial.   The  contention 
that  defendant  v;as  denied  the  effective  assistance  of  counsel 
has  no  merit.   The  record  shov;s  that  there  was  no  antagonism 
or  incompatibility  between  the  two  defendants.   In  fact,  it 
may  well  be  urged  that  Crocton 's  testimony  that  he  never  saw 
defendant  in  possession  of  a  gun  was  helpful  to  defendant's 
position.   Both  Crocton  and  defendant  were  guilty  beyond  reason- 
able doubt  and  neither  had  any  valid  defense  to  the  indictment. 

For  these  reasons,  the  authorities  cited  by  defendant  are 
not  applicable  here.   In  People  v.  Ware,  39  111. 2d  66,  233  N.E. 
2d  421,  one  defendant  pleaded  not  guilty.   The  codefendant 
pleaded  guilty  and  testified  against  the  other.   Under  these 
circumstances,  there  was  definite  divergence  and  "complete  an- 
tagonism" bet^-zeen  the  two  defendants  v.'ho  were  represented  by 
one  attorney.   (See  39  111. 2d  at  68.)   In  People  v.  Friedrich, 
20  111. 2d  240,  169  N.E.2d  752,  the  trial  court  determined  that 
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a  conflict  of  interest  existed  between  two  defendants  v;ho  v.'ere 
represented  by  the  same  attorney.   The  court  required  one  de- 
fendant to  discharge  counsel  of  his  own  choice  because  of  this 
conflict.   The  Supreme  Court,  therefore,  held  that  this  de- 
fendant was  deprived  of  the  basic  right  to  counsel  of  his  ov/n 
choice  and  that  he  had  a  right  to  waive  the  issue  regarding 
conflict  of  interest.   Friedrich  has  no  application  to  the  case 
at  bar. 

In  our  opinion,  this  case  is  governed  by  a  number  of  de- 
cisions in  which  our  courts  of  review  have  found  no  error  in 
representation  of  multiple  defendants  by  the  same  attorney 
where  no  antagonism  existed  and  there  was  no  prejudice  to  any 
defendant.   People  v.  Cheatham,  6  Ill.App.3d  1079,  286  N.E.2d 
597,  differentiating  People  v.  V-Jare,  39  111. 2d  66,  233  N.E.2d 
421  and  citing  People  v.  Williams,  36  111. 2d  194,  222  N.E.2d 
321;  People  v.  McCasle,  35  111. 2d  552,  221  N.E.2d  227  and  People 
V.  Somerville,  42  111. 2d  1,  245  N.E.2d  461. 

The  record  here  shows  that,  far  from  being  denied  effective 
representation  of  counsel,  defendant  was,  in  fact,  most  effec- 
tively represented.   The  evidence  in  aggravation  shov/od  that  de- 
fendant had  a  lengthy  record  of  previous  convictions  including 
at  least  one  for  robbery.   The  sentence  imposed  was  actually  an 
excellent  result  from  the  point  of  view  of  defense  counsel.   In 
the  light  of  the  evidence  presented  here,  no  counsel  or  combina- 
tion of  lav;yers  could  possibly  have  obtained  a  not  guilty  ver- 
dict.  We  find  no  error  in  this  record. 

Judgment  affirmed. 

BURKE,  P.J.,  and  HALLETT ,  J.,  concur. 
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NIAGARA  LOUNGE,  INC.,  MARIA 
KRAMER,  President, 


0  8s 


Plaintiff -Appellant, 


LICENSE  APPEAL  COMMISSION  OF  THE 
CITY  OF  CHICAGO,  A.  L.  CRONIN, 
CHAIR!-IAN,  and  RICHARD  J.  DALEY, 
LOCAL  LIQUOR  CONTROL  COMMISSIONER 
OF  THE  CITY  OF  CHICAGO, 


Defendants-Appellees . 


AB3T 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


HONORABLE  EDWARD  J.  EGAN , 
Presiding. 


PER  CURIAM   (SECOND  DIVISION,  FIRST  DISTRICT) : 


Plaintiff  appeals  from  a  judgment  of  the  Circuit  Court  of 
Cook  County  sustaining  an  order  of  the  License  Appeal  Commission 
which  in  turn  sustained  an  order  of  the  Local  Liquor  Control 
Commissioner  of  the  City  of  Chicago  revoking  plaintiff's  liquor 
license,  on  two  grounds  of  solicitation  for  the  purpose  of  prosti- 
tution and  on  one  ground  of  solicitation  for  drinks,  in  violation 
of  Sections  149  and  185  of  the  Illinois  Liquor  Control  Act.   (111. 
Rev.  Stat.  1969,  ch.  43,  pars.  149,  185.) 

The  findings  of  the  Local  Liquor  Commissioner  v;ere  as 
follows : 

1.  On  October  31,  1970,  the  licensee  corporation,  by 
and  through  its  agent,  solicited  a  police  officer 
on  the  subject  premises  for  purposes  of  prostitu- 
tion, contrary  to  the  ordinances  of  the  City  of 
Chicago,  Statutes  of  the  State  of  Illinois  and 
Rules  of  the  Illinois  Liquor  Control  Commission. 

2.  On  October  31,  1970,  the  licensee  corporation,  by 
and  through  its  agent,  permitted  a  female  on  the 
licensed  premises  to  solicit  a  police  officer  for 
purposes  of  prostitution,  contrary  to  the  ordinances 
of  the  City  of  Chicago,  Statutes  of  the  State  of 
Illinois  and  Rules  of  the  Illinois  Liquor  Control 
Commission. 

3.  On  October  31,  1970,  the  licensee  corporation,  by 
and  through  its  agent,  solicited  police  officers 
on  the  subject  premises  for  drinks,  contrary  to 
the  ordinances  of  the  City  of  Chicago,  Statutes 

of  the  State  of  Illinois  and  Rules  of  the  Illinois 
Liquor  Control  Commission. 
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At  the  heariag  before  the  Commissioner,  a  Chicago  police 
officer  testified  that  on  October  31,  1970,  he  entered  the  plain- 
tiff's premises,  seated  himself  at  the  bar,  and  ordered  a  drink. 
He  testified  that  he  asked  the  bartender,  "What  does  a  guy  have 
to  do  around  here  to  get  a  girl?"  and  that  the  bartender  replied, 
"All  you  have  to  do  is  stop  one  and  ask  them  to  have  a  drink  with 
you."   Thereafter,  one  of  the  plaintiff's  female  employees,  a 
dancer,  sat  next  to  the  officer,  and  she  and  the  officer  had  a 
conversation.   The  officer  then  stated  to  the  bartender,  in  the 
presence  of  the  female  employee,  that  she  "was  going  to  lay  me  for 
$50  in  her  apartment,"  to  which  the  bartender  responded  that  "she 
was  a  good  girl  and  I  wouldn't  have  any  problems  with  her."   The 
officer  testified  that  he  then  gave  the  woman  $50,  which  she  placed 
in  her  purse.   The  officer  further  testified  that  he  offered  the 
bartender  $10  for  his  "trouble,"  that  the  bartender  initially  refused 
the  money  because  he  was  afraid  and  because  his  boss  was  looking, 
and  that  the  officer  kept  the  money  until  the  "time  was  right,"  at 
which  time  the  bartender  "again"  asked  for  it.   The  bartender  and 
the  woman  employee  were  thereafter  placed  under  arrest,  and  the  money 
given  to  them  by  the  officer  was  confiscated. 

The  bartender  testified  that  when  the  person,  known  to  the 
witness  at  the  time  of  the  hearing  as  a  police  officer,  entered 
the  premises  the  latter  asked  the  witness  where  he  could  find  a 
girl  and  the  witness  told  him  that  he  knew  none.   He  further  testi- 
fied that  the  officer  was  conversing  with  a  girl  seated  at  the  bar, 
but  that  the  witness  was  unable  to  hear  any  of  the  conversation 
between  them.   He  stated  that  the  officer  forced  him  to  accept  a 
$10  bill,  which  he  was  unable  to  refuse.   The  bartender  denied 
that  the  officer  told  him  that  the  woman  was  going  "to  lay  him 
for  $50." 

Evidence  was  also  adduced  through  another  police  officer 
and  through  two  other  of  plaintiff's  female  employees  concerning 
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the  alleged  soj  iritation  for  drinks  . 

All  three  findings  of  the  Commissioner  were  sustained  by 
the  License  Appeal  Commission,  as  having  been  "supported  by  sub- 
stantial evidence  in  the  light  of  the  whole  record."   The  judgment 
of  the  Circuit  Court  recited  in  part  that  the  evidence  established 
that  the  woman  who  had  been  given  the  $50  by  the  officer  was  an 
agent  of  the  plaintiff,  that  there  was  sufficient  evidence  that 
she  did  in  fact  solicit  the  police  officer  for  the  purpose  of 
prostitution  and  that  the  evidence  was  sufficient  to  support 
the  conclusion  that  the  solicitation  was  carried  out  with  the 
knowledge  and  consent  of  the  bartender;  the  court  expressly  made 
no  finding  as  to  the  sufficiency  of  the  evidence  to  establish  a 
finding  of  solicitation  for  drinks. 

On  this  appeal,  the  defendants  have  expressly  waived  any 
grounds  which  could  have  been  advanced  in  support  of  the  Local 
Liquor  Commissioner's  findings  2  and  3,  stating  as  to  number  2 
that  the  charge  implicit  therein  related  to  solicitation  by  a  non- 
employee  of  the  plaintiff,  whereas  the  evidence  showed  the  solici- 
tation here  to  have  been  by  the  female  dancer  employee,  and  stating 
as  to  finding  number  3  that  there  was  no  evidence  adduced  showing 
a  direct  solicitation  for  drinks  by  plaintiff's  agents. 

The  record  and  the  briefs  filed  in  this  matter  show  that  the 
parties  hereto  and  the  Circuit  Court  used  the  terras  "solicit"  and 
"solicitation"  in  their  ordinary,  everyday  context,  rather  than  in 
the  strict,  legal  sense  as  interpreted  by  the  court  in  Daley  v. 
Resnick,  5  Ill.App.3d  683,  685,  284  N.E.2d  39.   The  Resnick  court 
defined  the  term  "solicitation"  in  the  context  of  Section  11-15  of 
the  Criminal  Code,  as  applying  only  to  the  "runner"  or  the  "middle 
man"  rather  than  to  solicitation  by  the  prostitute  herself,  but  the 
court  there  was  aided  in  its  determ.ination  in  that  regard  by  the 
People's  admission  that  the  charge  as  to  the  violation  of  the  Liquor 
Control  Act  was  based  upon  Section  11-15  of  the  Criminal  Code, 
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prohibiting  the  "solicitation  for  prostitution."   (111.  Rev.  Stat. 
1969,  ch.  38,  par.  11-15.) 

In  the  instant  case,  on  the  other  hand,  the  term  "solicit" 
is  employed  by  the  parties  in  its  everyday  context.   While  the  charge 
inherent  in  the  Commissioner's  finding  number  1  contains  language 
almost  identical  to  the  language  contained  in  the  charge  in  the 
Resnick  case,  the  language  contained  in  the  charge  inherent  in  finding 
number  2  in  the  instant  case  employs  the  term  "solicit"  in  direct 
contradiction  of  the  rationale  developed  in  the  Resnick  case,  in  that 
the  prostitute  here  was  charged  with  soliciting  for  herself;  the  use 
of  the  term  in  that  manner  reveals  that  the  term  "solicit"  employed 
in  the  three  charges  in  the  instant  case  was  intended  in  its  ordinary 
manner.   Plaintiff  and  defendant's  briefs  also  employ  the  term  in  the 
same  manner,  as  did  the  order  of  the  Circuit  Court,  in  that  the  female 
dancer  employee  of  the  licensee  V7as  referred  to  as  having  solicited 
the  police  officer  for  purposes  of  prostitution  on  her  ov;n  behalf. 

The  term  "solicitation,"  as  used  in  this  case,  can  be  said 
to  be  synonymous  with  the  language  contained  in  Section  11-14  of 
the  Criminal  Code,  that  of  offering  or  agreeing  to  perform,  for 
money,  an  act  of  sexual  intercourse  or  deviate  sexual  conduct. 
(111.  Rev.  Stat.  1969,  ch.  38,  par.  11-14.)   The  foregoing  summary 
of  the  evidence  reveals  that,  if  believed,  the  testimony  of  the 
police  officer  clearly  proved  that  the  licensee's  female  dancer 
employee  solicited  him  for  the  purposes  of  prostitution,  so  as  to 
constitute  a  violation  of  Section  11-14  of  the  Criminal  Code  and 
a  resultant  violation  of  the  Illinois  Liquor  Control  Act.   (111. 
Rev.  Stat.  1969,  ch.  38,  par.  11-14;  ch.  43,  pars.  149,  185.) 

Plaintiff's  argument,  that  the  licensee  must  have  knowledge 
of  the  solicitation  in  order  to  be  held  responsible,  applies  only 
to  situations  where  the  licensee  is  charged  with  "permitting" 
solicitation  on  the  licensed  premises  and  not  where,  as  here,  there 
is  a  direct  solicitation  by  the  licensee's  agent.   See_e.^.,  Park 
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Liquors  v.  Illirtois  Liquor  Control  Commission,  122  Ill.App.2d  437, 
450,  259  N.E.2d-  331.   The  cases  cited  by  plaintiff  in  support  of 
this  position  are,  for  that  reason,  not  applicable  to  the  instant 
factual  situation.   See  Daley  v.  License  Appeal  Commission,  54 
Ill.App.2d  265,  204  N.E.2d  36;  Evans  v.  License  Appeal  Commission, 
95  Ill.App.2d  121,  237  N.E.2d  817;  Hi-Hat  Lounge  v.  Illinois  Liauor 
Control  Commission,  97  Ill.App.2d  443,  240  N.E.2d  251. 

For  these  reasons,  the  judgment  of  the  Circuit  Court  of  Cook 
County  is  affirmed. 

JUDGMENT  AFFIRMED. 
Justice  Downing  did  not  participate. 
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STATE  OF  ILLINOIS 
APPELLATE  COUR.T 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
State  of  Illinois,  silting  at  Spring iiold: 

PRESENT 

HONORABLE  JAtJCS   C.    CR,AV]^N, Presiding  Judge 

HONORABLE  HAROLD  F.    TPAPP, Judge 

K0K0RA3LE  LELAND  S IJ-KII J3  . 


.Judge 


Attest:   ROBERT  L.  CONN,  Clerk. 


BE  IT  REMEMBERED,  that  to-v^ii:   On   tho SJlb day 

of July A.  D.  19JLi_,  there  was  filed  in  tho  office  of 

the   Clerk   of   the  Court   an  opinion   of  t.aid  Court,  in  words  and  figures 
following: 
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STATE  OF  ILLIIIOIS 
APPSLIATS  COURT 
FOURTH  DISTRICT 


General  ITo.  11833 


John  H.  Bs.lster,  d/lVa 
Baltter  Truck  Service^ 

P.laintiff^ 

vs . 

Road  District  ITo.  11, 

Defendant, 

JL  41  M- 

lr  ft  n 

Road  District  No.  11, 

Third  Party  Plaintiff 
Appellee, 

vs. 

Lawrence  R.  Jordan  and  James 
H.  Clark, 


Third  Party  Defendants- 
Appellants. 


Agenda  73-36 


Appeal  from 
C-i.rcuit  Court 
Menard  County 


MR.  PRSf3IDING  JUSTICE  CR'WEiT  delivered  the  opinion  of  the  court 


Plaintiff  Bal.ster  l;rou;-';ht  an  action  acf'.inst  Road  District 
11  for  expenses  incurred  in  hauling;  rock  in  19'i''l  for  a  roo.d  vithin 
that  district.   Additional  narties  v/ere  added  vrhich  included 
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Colson,  the  road  district  conrriiss loner  In  1971;  Jordan  and  Clark, 
v.'ho  entered  into  an  "inducement  agreeraent"*  v.'ith  the  Road 
District  to  provide  maintenance  for  the  road  vjhich  had  been 
graveled;  and  D-P  Indian  point  Liraestone  Products,  who  supplied 
the  rock  v.'hich  v:as  placed  on  the  road.   The  trial  court  entered 
judgment  in  favor  of  Balster  and  against  the  Road  District  in  the 
suni  of  $324.25;  in  favor  of  D-P  Indian  Point  and  against  Road 
District  11  in  the  sum  of  S510,  less  any  pa>T:iients  received  since 
the  filing  of  said  suit;  in  favor  of  the  Road  District  and  against 
Jordan  and  Clark  in  the  sura  of  .^83^.25^  less  any  pa;}7inents  received 
on  the  claim  of  D-P  Indian  Point  since  the  filing  of  said  suit. 
The  trial  court's  op.inion  v;as  based  on  the  "inducement  agreement" 
vjhich  required  Jordan  and  Clark  to  furnish  the  rock  and  provide 
m.aintenance  -until  tiie  road  i:as  oiled.   Under  a  qua.ntum  meruit 
theory,  Jordan  and  Clark  vjere  found  to  have  been  unjustly  enriched 

•^'Inducements 


Any  person  or  persons  interested  in  the  establishment,  widening, 
alteration  or  vacation  of  any  tovmship  or  district  road  is  or 
are  authorized  to  offer  inducements  to  the  highvray  commissioner  or 
county  superintendent  of  highv.fays,  as  the  case  may  be,  for  the 
establishinent,  vridening,  alteration  or  vaca.tion  of  any  such  township 
or  district  road,  by  entering  into  contract  v/ith  the  commissioner  or 
county  superintendent,  conditioned  upon  such  establishment,  v.'iden- 
ing,  alteration  or  vacation,  to  pay  mioney  or  other  valuable  thing 
to  the  district  for  the  benefit  of  the  road  funds  of  the  sam.e; 
or  to  perform  any  labor,  or  construct  any  road,  bridge  or  culvert 
on   any  road  v/hich  such  person  or  persons  desires  or  desire  to 
be  established,  vridcned  or  altered.   Any  such  contracts  in  v;riting 
made  with  the  higirvvay  commissioner  or  county  superintendent  shall 
be  deemed  good  and  valid  in  lav,r  and  may  be  enforced  by  such 
conimissioner  or  superintendent,  or  his  successor  in  office,  before 
any  court  having  jurisdiction.   (S.H.A.,  ch.  121,  sec.  6-310.) 
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and  the  Road  District  v:as  held  entitled  to  recover.   An  appeal  was 
filed  by  Jordan  and  Clark  from  tills  jucgrrient.   Defendants  raise  the 
question  of  v.'hether  or  not  the  highway  co:c"issioner  has  the 
authority  to  enter  into  a  contract  offering  inducen^ents  for  the 
maintenance  of  a  road,  or  v/hether  such  contracts  are  restricted  by 
Illinois  Revised  Statutes,  I969,  ch.  121,  par.  6-3IC,  to  the 
construction  of  a  road . 

The  testimony  relates  to  the  provisions  of  the 
"inducement  agreement"  botv:een  Clarh,  Jordan  and  the  Road  District. 
The  agreement  required  defendants  to  construct  a  nevi   road  j.n  1967 
at  their  ovrn  expense  and  to  provide  for  the  maintenance  of  that 
road  in  19^9  and  I97O  imtil  they  oiled  it.   Upon  com^pletion  of 
th.ece  requirements,  ir.aintenance  responsibilities  v.'ere  to  transfer 
to  the  Road  District.   Further  testimony  indica.ted  that  defendants 
failed  to  gravel  the  road  in  1971>  and  that  the  road  fell  into 
disrepair  in  the  spring  of  that  year. 

The  judgment  eiitered  in  this  case  cannot  be  £3.16   to  be 
against  the  manifest  v/eight  of  tlie  evidence.   Tnere  was  no  error 
of  lav;  in  trje  proceedings  below.   A  further  recitation  of  the 
factual  testim.ony  wou.ld  in  our  judgr.ent  serve  no  useful  purpose, 
and  an  opinion  thereon  would  have  no  precedential  value. 
Accordingly,  pvxrsuant  to  Supreme  Court  Rule  23,  the  judgment  of 
the  circuit  court  of  Menard  County  is  affinr.ed. 

JUDGMENT  AFFIRMED . 

TRAPP,  SIMKINS,  JJ.,  concur. 
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No.  57820 

RAYMOND  F.  BOCHANTIN ,  SR.  and 
r^ARY  ANN  BOCHA-NTIN, 

Plaintiffs-Appellants , 

vs . 

GERTRUDE  SCHROEDER, 

Defendant-Appellee . 


..-tO^ 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COW^TY 


HONORABLE 
GEORGE  FIEDLER, 
PRESIDING. 


ABST 


PER  CURIAM   (Fifth  Division,  First  District) 


Plaintiffs  appeal  from  a  judgment  entered  on  a  jury  verdict 
"for  the  plaintiffs  with  no  damaaes"  in  a  personal  injury  suit. 
Plaintiffs  raise  three  issues  on  appeal:   whether  the  verdict  was  con- 
trary to  the  manifest  weight  of  the  evidence,  whether  the  trial  court's 
refusal  to  give  one  of  plaintiffs'  instructions  or  the  court's  aiving 
defendant's  verdict  forms  over  plaintiffs'  objections  was  reversible 
error,  and  whether  statements  made  by  defendant's  attorney  in  final 
argument  were  so  prejudicial  as  to  deny  nlaintiffs  a  fair  trial. 

Raymond  Bochantin  testified  that  on  February  18,  1967  he  was 
driving  his  1965  Ford  Station  Waaon  with  his  wife  and  son  as  oassenaers 
when  it  was  struck  by  an  automobile  owned  and  driven  bv  defendant, 
Gertrude  Schroeder.   Plaintiffs'  car  was  stationarv  when  struck  on  the 
left  rear  side  by  defendant's  riaht  fender.   When  the  collision  occurred, 
plaintiff  was  thrown  forv/ard  causing  his  chest  and  chin  to  strike  the 
steering  wheel,  althouah  the  impact  was  not  areat  enough  to  move  the  car 
forward.   His  son,  sitting  beside  him  was  admittedly  unhurt.   Damaae  to 
the  car  was  so  sliaht  that  no  repairs  were  souaht.   Tv70  days  later, 
complaining  of  oains  in  the  chest,  shoulders,  right  arm  and  elbow,  he 
saw  his  family  physician.  Dr.  Daniel  Ludwia.   Thereafter  he  saw  Dr. 
Ludwig  four  or  five  times  at  his  office.   Raymond  Bochantin  was  sent  to 
Walther  Memorial  Hospital  for  x-rays,  and  he  was  aiven  vitamin  injections 
diathermy  treatments,  and  pain  pills  to  help  cure  his  condition.   As  a 
result  of  the  collision,  he  lost  two  weeks  wages  amounting  to  $400  and 
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paid  a  $35  x-ray  bi?.!. 

Mary  Ann  Bochantin  testified  that  when  the  collision  occurred, 
her  neck  and  back  v;ere  jerked  to  the  right,  and  that  immediately  after 
this  collision,  she  experienced  pain  in  her  neck.   Later  that  evening, 
the  pain  in  her  neck  became  extreme  and  she  called  Dr.  Ludwig,  v/ho 
prescribed  medication.   She  saw  the  doctor  at  his  office  two  days  later 
and  on  eight  separate  occasions  over  a  period  of  several  weeks.   She 
had  x-rays  at  Walther  Memorial  Hospital.   She  was  given  vitamin  injections, 
diathermy  treatments,  and  a  cervical  collar,  which  she  wore  continuously 
for  a  period  of  two  months.   At  no  time  before  this  collision  had  she 
experienced  any  pain  in  the  area  of  her  neck.   Later  in  April  and 
September  of  1967,  since  her  condition  had  not  improved,  she  saw  Dr. 
Leonard  Smith,  an  orthopedic  surgeon  v/ho  examined  her,  took  x-rays,  and 
sent  her  back  to  Walther  Memorial  Hospital  to  receive  additional  physical 
therapy  treatments.   She  has  experienced  continuously  over  the  past  five 
years  oain  and  stiffness  in  her  neck,  limitation  of  motion,  and  an 
inability  to  sleep.   She  has  been  taking  aspirin  and  applying  heat,  via 
a  heating  pad,  as  a  means  of  self-help  to  rem.edy  the  pain  in  her  neck. 
She  admittedly  did  not  receive  any  treatment  after  October  14,  1967. 
Dr.  Daniel  Ludwig  testified  for  the  plaintiffs  that  he  had 
known  Mr.  and  Mrs.  Bochantin  for  over  fifteen  years  and  was  their  family 
physician.   He  saw  Mr.  and  Mrs.  Bochantin  in  his  office  on  February  20, 
1967,  took  a  history  from  them,  conducted  a  comnlete  physical  examination, 
sent  them  to  Walther  Memorial  Hospital  for  x-rays,  and  beaan  treatment. 
Dr.  Ludwig  had  made  a  notation  in  his  file  that  Mrs.  Bochantin  "motions 
without  pain."   His  testimony  referred  to  no  objective  symptom  in  respect 
to  Mrs.  Bochantin  and  only  "some  muscular  contusions"  in  respect  to  her 
husband.   He  also  testified  that  he  had  x-rayed  both  plaintiffs  one  week 
before  the  accident.   He  stated  that  his  bill  of  $109  was  a  fair  and 
reasonable  charge. 

Dr.  Leonard  Smith  testified  on  behalf  of  the  plaintiffs  that 
he  first  saw  Mary  Ann  Bochantin  on  Anril  20,1967,  at  the  request  of  Dr. 
Ludwig.   He  conducted  a  thorough  physical  examination  on  that  date,  and 
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related  that  Mrs.  Bochantin  complained  of  pain  and  stiffness  in  her 
neck,  and  an  inability  to  turn  her  head  or  sleep  on  her  back.   His 
findings  were  that  swelling,  tenderness,  and  inflexibility  of  the 
vertebra  existed,  which  could  have  occurred  from  a  "fair  amount  of  force." 
Dr.  Smith  further  testified  that  he  re-examined  Mrs.  Bochantin  on  September 
19,  1967,  and  that  her  condition  had  not  improved.   He  recommended  physical 
therapy  at  Walther  Memorial  Hospital  and  the  use  of  a  heatina  pad  at  hom.e . 
His  bill  was  $177  which  he  claimed  was  fair  and  reasonable.   It  was  Dr. 
Smith's  opinion  that  the  injurv  sustained  by  Mrs.  Bochantin  was  caused 
by  the  automobile  collision  v;hich  occurred  on  Februarv  18,  1967,  and  that 
this  injury  was  permanent  in  nature. 

During  the  course  of  defense  counsel's  final  araument,  the 
follov'/ing  occurred: 

MR.  ROWE  [Defendant's  attorney]:  ***  You  can  ask  for  a 
sura  of  money  v/hich  is  astronomical  and  as  I  said  at 
the  beginning  now  you  know  why  this  lav/suit  is  filed, 
I  it  is  just  believed  by  him  that  this  is  a  place,  it 

I  is ^ much  easier  making  money  in  the  courtroom  than 

going  back  and  pounding  a  typewriter  or  driving  a  truck. 

(MR.  HELLER:   I  object.  Your  Honor,  this  is  prejudicial. 
MR.  ROWE:     Well,  I  mean  to  be  prejudicial. 
MR.  HELLER:   I  object. 

I         THE  COURT:    Proceed  with  another  point. 
The  case  went  to  the  jury,  and  the  jurv  returned  a  verdict  for 
the  plaintiffs  with  no  damages.   The  plaintiffs'  post  trial  motion 
requesting  a  new  trial  on  the  issue  of  damaaes  onlv,  was  denied,  and 
this  appeal  follows. 
OPINION 

The  jury  determined  that,  as  a  factual  matter,  no  damaaes 
resulted  from  the  collision.   The  jury's  function  is  to  weigh  witness 
credibility.   (Hulke  v.  International  Mfg.  Co.  (1957),  14  Ill,App.2d  5, 
142  N.E.2d  717.)   Even  though  defendant  produced  no  witnesses  of  her  own, 
the  jury  was  acting  within  its  discretion  in  finding  that  no  damaaes 
resulted  from  the  collision.   The  court  in  Jeffrey  v.  Chicago  Transit 
Authoriti^_Ui^)0  7  Ill.App.2d  327,  329,  185  N.E.2d  334,  3865-6  stated: 
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The  plaintiffs'  own  evidGnce  is  the  onlv  exolanation 
of  the.  result.   Their  testimony  v/as  self-contradict- 
ory and  was,  in  some  material  m.atters,  impeached.   The 
jury  could  have  found  them  unv;orthv  of  belief  and 
their  injuries  feigned.   The  testimony  of  their  doctor, 
which  corroborated  them,  v/as  such  that  the  jury  could 
have  given  it  little  credence*  **** 

The  testimony  of  plaintiffs'  witnesses  was  often  contradictory,  incon- 
sistent and  discredited  in  several  respects.   Bochantin's  testimony  at 
trial  differed  from  what  he  said  at  a  deposition  in  several  important 
particulars:   v/hether  his  son  who  was  sitting  in  the  front  seat  was 
injured  and  whether  he  went  to  the  doctor's  office  or  home  after  the 
accident  and  the  conflict  with  Dr.  Ludv;ig '  s  testimony  concernina  the 
x-rays  taken  prior  to  the  accident.   While  Mrs.  Bochantin  claimed  to 
still  have  a  great  deal  of  pain,  she  had  not  sought  any  further  treatment 
for  her  neck  since  she  saw  Dr.  Smith  in  October,  1967.   The  trial  was 
held  February  IG,  1972.   Dr.  Ludv/ig  had  made  a  notation  in  his  file 
concerning  his  first  post-accident  examination  of  Mrs.  Bochantin.   Dr. 
Ludwig  noted  "motions  v;ithout  pain."   Dr.  Ludwig's  testimony  referred  to 
no  objective  symptom  in  respect  to  Mrs.  Bochantin  and  only  "some  muscular 
contusions"  in  respect  to  her  husband.   Dr.  Smith  testified  that  the 
damage  to  her  vertebra  could  have  occurred  from  "a  fair  amount  of  force." 
He  also  testified  that  there  would  be  "discoloration  and  sv;ellina" 
immediately  after  the  accident,  which  was  not  consistent  with  Dr.  Ludwio's 
testimony.   Applying  the  Jeffrey  test,  we  find  that  the  verdict  is  not 
against  the  manifest  v/eiaht  of  the  evidence. 

The  next  issue  is  whether  the  trial  court's  decision  not  to 
submit  I.P.I.  Instruction  ITo.  23.01  and  to  submit  "no  damaae"  verdict 
forms  to  the  jurv  was  reversible  error.   I.P.I.  Instruction  No.  23.01, 
entitled  "Admitted  Liability"  provides  as  follov/s: 

The  defendant  has  admitted  liability  for  any  injury 
v/hich  may  iiave  nroximatelv  resulted  from,  the 
occurrence.   You  need  onlv  decide  what  injuries  to 
the  plaintiffs  resulted  from  this  occurrence  and 
what  amount  of  m.onev  v;ill  reasonably  and  fairly 
comoensate  the  olaintiffs  for  those  injuries. 

The  notes  to  I.P.I.  Instruction  :Io .  23.01  indicate  that  Jeffrey 

V.  Chicago  Transit  Authority  (1962),  37  Ill.ApD.2d  327,  185  :J.E.2d  384, 

holds  that  a  plaintiff  is  not  necessarily  entitled  to  at  least  nominal 
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damages  (provided  for  in  the  instruction)  v/here  liability  is  admitted. 
The  trial  judge,  apparently  relying  on  Jeffrey ,  refused  to  aive 
Instruction  2  3.01  and  gave  the  jury  verdict  forms  that  allov/ed  them  to 
find  for  plaintiff,  but  "v/ith  no  damacres . "   Plaintiff  attemnts  to  dis- 
tinguish Jeffrey  and  urges  that  Daly  v.  Vinci  (1964),  51  Ill.App.2d  372, 
201  N.E.2d  200  controls  the  case  at  bar.   In  Jeffrey  where  the  injuries 
were  superficial  in  nature  and  unsubstantiated  by  competent  medical 
testimony  there  v;as  a  verdict  of  no  damaaes  , whereas  in  Daly  the  olaintiff 
had  sustained  a  severe  and  permanent  in jury, and  the  same  was  corroborated 
by  uncontradicted  competent  medical  testimony  there  was  a  verdict  of 
$500.   In  Daly ,  the  court  distinguished  Jeffrey  on  the  ground  that  "there, 
the  trial  court  jury  found,  and  the  Appellate  Court  agreed,  that  no 
actual  damages  were  proven."   (Daly  v.  Vinci  (1964),  51  Ill.App.2d  372, 
385,  201  N.E.2d  200,  206-7.)   In  the  case  at  bar,  as  in  Jeffrey,  the  jury 
by  its  verdict,  determined  that  no  actual  damages  v;ere  proven,  and  the 
conscientious  and  competent  trial  judge  permitted  it  to  stand.   Since  the 
evidence  did  justify  a  verdict  of  no  damaaes,  the  instruction  v;as 
properly  refused,  and  the  trial  court  properly  gave  the  jury  verdict 
forms  allowing  them  to  find  for  the  plaintiff  but  "with  no  damages." 

The  final  issue  is  whether  statements  made  by  defendant's 
attorney  in  his  closina  argum.ent  was  so  prejudicial  as  to  deny  plaintiffs 
a  fair  trial.   tVhen  a  case  is  defended  on  the  ground  that  plaintiff  and 
his  witnesses  should  not  be  believed,  it  is  to  be  exoected  that  some 
language  to  that  effect  v.'ill  be  used  and  it  is  natural  for  plaintiffs  to 
be  offended  bv  this  imolication.   Rearetfullv,  there  is  no  nice  \:a\/    to 
say  that  a  plaintiff  or  any  other  witness  is  not  tellina  the  truth. 
Svoboda  v.  B levins  (1966),  76  Ill.App.2d  277,  222  M.E.2d  219,  cited  by 
plaintiffs,  is  distinciuishable  since  the  conduct  comnlained  of  in  that 
case  was  not  simply  a  remark  or  two  on  cross-examination,  but  repeated 
questioning  and  implications  in  spite  of  the  court's  admonishments  during 
the  trial  as  to  hov;  the  plaintiff  happened  to  no  to  a  particular  doctor, 
implying  that  he  was  sent  to  that  doctor  by  the  lawyer. 
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-  Counsel  can  urge  all  reasonable  inferences  and  conclusions 
which  may  be  properly  drav/n  from  tlie  evidence  and  wide  latitude  should 
be  allowed.  (iMaguire  v.  'Vaukegan  Park  District  (1972),  4  Ill.App.3d  800, 
282  N.E.2d  6.)  We  find  that  defense  counsel's  closing  argument  did  not 
deny  plaintiffs  a  fair  trial. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

♦JUSTICE  SULLIVT^N  took  no  part. 
[ABSTRACT  ONLY] 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

V. 

ALBERT    BIRCH, 

Defendant-Appellant. 


^  2 1.AI 


?6j 


«BST 


Appeal  from  the  Circuit 
Court  of  Cook  County, 


Honorable  Robert  J.  Collins, 
Presiding. 


PER  CURIAM: 

Albert  Birch,  hereafter  called  defendant,  was  originally 
charged  by  Indictment  68-2472  with  unlawful  possession  of  a  narcotic 
drug  and  Indictment  69-2091  with  attempt  burglary  and  possession  of 
burglary  tools.   On  August  5,    1970,  the  defendant  pleaded  guilty  and 
was  admitted  to  probation  for  a  period  of  five  years  with  a  condition 
that  he  enter  the  Federal  Drug  Rehebilitation  Program.   On  May  3,  1972, 
a  hearing  was  held  on  a  Rule  to  Show  Cause  why  defendant's  probation 
should  not  be  revoked.   After  the  hearing,  the  defendant's  probation 
was  revoked  and  he  was  sentenced  to  a  term  of  two  to  five  years  in 
the  Illinois  State  Penitentiary.   Defendant  appeals. 

At  the  hearing  on  the  Rule  to  Show  Cause  why  defendant's 
probation  should  not  be  revoked,  he  was  represented  by  counsel.   The 
probation  department  informed  the  court  that  the  defendant  had  been 
convicted  on  October  1,  1971,  of  possession  of  a  hypodermic  needle  and 
sentenced  to  serve  60  days  in  the  House  of  Correction.   The  defendant 
admitted  that  he  was  the  same  person  who  was  convicted  on  October  1, 
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1971.   Defendant  was  specifically  asked  if  he  wished  to  contest  the 
conviction  and  he  stated  that  he  did  not.   The  defense  attorney- 
stipulated  that  the  defendant  was  the  same  person  who  was  so  convicted, 
The  defendant's  probation  was  then  revoked. 

The  public  defender  was  appointed  to  represent  the  defend- 
ant on  appeal.   He  has  now  filed  a  motion  for  leave  to  withdraw, 
accompanied  by  a  brief  in  support  thereof  pursuant  to  Anders  v. 
California,  386  U.  S.  738.   Copies  of  the  motion  and  brief  were 
mailed  to  the  defendant  on  January  30,  1973,  and  he  was  advised  that 
he  had  until  April  16,  1973,  to  file  any  additional  points  he  might 
choose  in  support  of  his  appeal.   Defendant  has  not  responded. 

The  public  defender's  motion  to  withdraw  states  that  after 
reviewing  the  entire  record  it  was  his  belief  that  the  only  possible 
basis  for  appeal  would  be  whether  the  defendant  was  denied  procedural 
due  process  on  the  hearing  on  the  Rule  to  Show  Cause  why  his  proba- 
tion should  not  be  terminated.   In  People  v.  Morales,  2  Ill.App.3d 
358,  360,  276  N.E.2d  391,  392,  we  said: 

"The  procedure  must  establish  that  the  defendant 
has  been  given  notice  and  a  copy  of  the  charge, 
that  he  has  had  an  opportunity  to  be  heard  and 
that  a  conscientious  judicial  determination  has 
been  made  in  accordance  with  procedural  methods, 
which  include  the  right  to  counsel  and  a  reasonable 
time  to  prepare  a  defense.   People  v.  V7alker,  122 
Ill.App.2d  461,  259  N.E.2d  304." 

Our  study  of  the  record  indicates  that  the  above  procedure 

was  followed  by  the  trial  judge  in  the  case  at  bar.   Defendant  was 
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personally  present  at  the  hearing  on  the  Rule  to  Show  Cause  and  was 
represented  by  counsel.   He  was  specifically  informed  by  the  trial 
judge  that  a  subsequent  conviction  formed  the  basis  for  the  viola- 
tion of  his  probation.   He  made  no  objection  to  the  proceedings. 
Defendant  was  asked  by  the  trial  judge  if  he  wished  to  contest  his 
subsequent  conviction  and  defendant  replied  that  he  did  not. 
Defendant  admitted  that  he  had  been  convicted  of  possession  of  a 
hypodermic  needle  and  his  counsel,  within  the  defendant's  presence, 
so  stipulated.   Proof  of  the  defendant's  violation  of  probation  was 
clearly  established  by  defendant's  own  statement  as  well  as  the 
statement  of  his  counsel  made  in  his  presence.   People  v.  Ward, 
4  Ill.App.3d  631,  281  N.E.2d  703. 

On  May  7,  1973,  the  public  defender  filed  a  motion  for  a 
reduction  of  the  defendant's  minimum  sentence  to  one-third  of  the 
maximum  under  the  Unified  Code  of  Corrections.   Ill .Rev. Stat . ,  1971, 
ch.  38,  par?..  105-8-1  (c)  (4).   The  Unified  Code  of  Corrections,  which 
became  effective  January  1,  1973,  is  applicable  to  cases  on  appeal 
since  they  have  not  yet  reached  a  "final  adjudication".   People  v. 
Chupich,  53  111. 2d  572,  295  N.E.2d  1;  People  v.  Harvey,  53  111. 2d 

585,  294  N.E.2d  269;  People  v.  Pickett,  111. 2d  ,  N.E.2d 

(Nos.  44903,  44910,  decided  March,  1973).   In  the  case  at  bar, 

the  defendant  was  convicted  of  an  offense  which  is  classified  in  the 
Unified  Code  of  Corrections  as  a  Class  3  felony.   The  Unified  Code 
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of  Corrections  provides  that  in  Class  3  felonies,  the  minimum  term 
"shall  not  be  greater  than  one-third  of  the  maximum  term".   111. Rev. 
Stat.,  1971,  ch.  38,  para.  105-8-1 (c) (4) .   This  requirement  necessi- 
tates the  defendant's  minimum  sentence  to  be  reduced  to  a  term  of 
one  year  and  eight  months. 

Our  examination  of  all  the  proceedings  in  accordance  with 
the  dictates  of  Anders  reveals  no  additional  possible  grounds  for 
appeal  and  we  have  concluded  that  the  legal  points  raised,  other 
than  a  reduction  of  defendant's  minimum  sentence,  are  not  "arguable 
on  their  merits"  and  that  the  appeal  is  "wholly  frivolous". 

The  public  defender  is  given  leave  to  withdraw  and  the 
defendant's  minimiom  sentence  is  reduced  to  a  term  of  one  year  and 
eight  months.   As  modified,  the  judgment  of  the  circuit  court  of 
Cook  County  is  affirmed. 

Judgment  affirmed  as  modified. 


Third  Division.   Justice  Schwartz  did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

V. 

TONEY  CROSBY, 

De  f endant-Appel lant . 


HBST 


Appeal  from  the  Circuit 
Court  of  Cook  County. 


Honorable  Frank  R.  Petrone, 
Presiding. 


PER  CURIAM: 

Toney  Crosby,  hereafter  called  defendant,  was  charged 
with  attempt  theft  in  violation  of  section  8-4  of  the  Criminal  Code. 
Ill.Rev.Stat. ,  1971,  ch.  38,  para.  8-4.   After  a  bench  trial,  he 
was  found  guilty  and  sentenced  to  ten  days  in  the  House  of  Correction. 
On  c^.ppeal,  he  contends  that  he  was  not  proven  guilty  beyond  a  reason- 
able doubt  and  that  the  complaint  charging  him  with  attempt  theft 
was  fatally  defective. 

At  trial,  the  following  testimony  was  adduced: 
Catherine  Bankston  testified  that  on  November  22,  1971, 
she  was  looking  out  of  the  window  of  her  office  when  she  observed 
the  defendant  lift  up  the  hood  of  her  car.   Defendant  was  working 
with  his  hands  under  the  hood.   She  grabbed  her  coat  and  started  to 
run  out  to  the  parking  lot.   She  also  alerted  her  co-worker  who  went 
to  get  the  security  guard.   As  she  approached  her  automobile,  the 
defendant  slammed  down  the  hood,  walked  around  to  the  trunk  of  the 
automobile,  hit  it  with  his  hand  and  then  proceeded  down  the  street. 
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When  the  security  guard  opened  up  her  hood,  she  observed  that  the 
cables  of  her  battery  had  been  loosened  and  removed.   Shortly 
thereafter,  the  defendant  returned  to  the  parking  lot  and  was 
arrested  by  a  police  officer  who  had  arrived  on  the  scene. 

Lorraine  Wilson  testified  that  she  is  a  co-worker  of 
Mrs.  Bankston.   On  November  22,  1971,  she  looked  out  the  window  of 
the  complainant's  office  and  observed  the  defendant  under  the  hood 
of  the  complainant's  automobile.   The  defendant  was  working  with  his 
hands  in  the  area  of  the  battery.   She  immediately  called  the 
security  guard  and  then  took  her  coat  and  walked  out  toward  the 
parking  lot.   She  observed  the  defendant  leave  the  parking  lot  and 
she  followed  him  to  his  building  down  the  street.   The  defendant  went 
to  his  apartment  and  returned  a  few  moments  later.   The  defendant 
then  returned  to  the  parking  lot,  where  he  was  placed  under  arrest. 

Police  Officer  George  Davis  testified  that  on  November  22, 
1971,  he  effectuated  the  arrest  of  the  defendant.   A  search  of  the 
defendant's  person  revealed  pliers  and  a  wrench.   The  defendant's 
hands  had  grease  on  them.   The  defendant,  when  arrested,  stated  that 
he  was  going  to  his  car  and  had  the  tools  to  fix  his  car  so  that 
he  could  go  to  work.   The  defendant's  car  was  parked  on  the  south 
side  of  the  parking  lot  and  the  complainant's  automobile  was  parked 
on  the  north  side  of  the  parking  lot.   Officer  Davis  observed  the 
complainant's  automobile  and  noticed  that  the  two  connecting  cables 
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had  been  removed  and  the  battery  had  been  shifted  out  of  its  holder. 
The  defendant's  car  was  missing  a  battery. 

Toney  Crosby,  the  defendant,  testified  that  on  November  22, 
1971,  he  went  to  his  automobile  to  go  to  work  and  found  that  his 
battery  had  been  stolen.   He  then  looked  under  the  hoods  of  four  or 
five  cars  in  an  attempt  to  find  his  battery,  which  was  marked.   After 
failing  to  find  his  battery,  he  went  upstairs  to  his  apartment  to 
call  a  local  garage  to  deliver  a  new  battery.   When  he  returned  to 
the  parking  lot,  he  was  placed  under  arrest.   The  defendant  stated 
that  he  had  the  tools  in  his  possession  because  he  is  a  mechanic  by 
trade. 

The  defendant  first  argues  that  the  State  failed  to  prove 
that  he  intended  to  commit  the  offense  of  theft  and  therefore  did 
not  prove  him  guilty  beyond  a  reasonable  doubt.   In  a  trial  for  theft 
intent  may  be  established  from  the  facts  and  circumstances  surrounding 
the  alleged  criminal  act.   People  v.  McClinton,  4  Ill.App.3d  253, 
280  N.E.2d  795.   In  the  case  at  bar,  the  evidence  was  sufficient  to 
show  that  the  defendant  intended  to  commit  the  offense  of  theft.   The 
defendant  was  in  need  of  a  batter^'-  for  his  automobile.   He  was  obser\'-ed 
lifting  the  hood  and  working  under  the  hood  of  the  complainant's 
automobile  which  was  parked  on  the  opposite  side  of  the  lot  from  his. 
The  complainant's  automobile  had  the  cables  removed  from  the  battery 
and  the  battery  had  been  shifted  from  its  normal  position.   The 
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defendant  put  down  the  hood  and  left  the  automobile  only  as  the 
complainant  approached  her  car.   When  arrested,  the  defendant  had 
grease  on  his  hands  and  had  pliers  and  a  wrench  in  his  pocket. 
At  the  time  of  his  arrest,  defendant  tried  to  explain  the  posses- 
sion of  the  tools  in  his  pocket  by  saying  that  he  was  going  to  fix 
his  car,  while  at  trial  he  testified  that  he  had  the  tools  because 
he  was  a  mechanic.   The  evidence  was  sufficient  to  show  that  the 
defendant  intended  to  steal  the  battery  from  the  complainant's 
automobile.   The  defendant  was  proven  guilty  beyond  a  reasonable 
doubt . 

The  defendant's  second  argument  is  that  the  complaint 
was  fatally  defective  because  it  left  out  the  words  "knowingly"  and 
"unauthorized".   In  People  v.  Geary,  8  Ill.App.3d  633,  291  N.E.2d 
13,  we  held  that  a  complaint  charging  attempt  theft,  which  left 
out  the  words  "unauthorized" and  "knowingly",  was  sufficient.   In  the 
case  at  bar,  the  complaint  is  sufficient. 

For  the  foregoing  reasons,  the  judgment  of  the  Circuit 
Court  of  Cook  County  is  affirmed. 

Judgment  affirmed. 

Third  Division.   Justice  Schwartz  did  not  participate. 
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PEOPLE  OF  THE  STATE 
OF  ILLINOIS, 

Plaintiff-Appellee, 

vs . 

THEODORE  THOMPSON, 

Defendant-Appellant , 


APPEAL  FROM 

CIRCUIT  COURT 

COOK  COUNTY 


HONORABLE 
JOHN  J.  MC  DONNELL, 
Presiding. 


PER  CURIAM: 


ABST 


Theodore  Thompson,  defendant,  was  charged  with  the 
crimes  of  theft,  unlawful  use  of  weapons,  and  failure  to 
produce  a  State  Firearm  Owner's  identification  card.   After 
a  bench  trial,  he  was  found  guilty  of  all  three  charges  and 
sentenced  to  one  year  in  the  House  of  Correction  on  each 
charge,  all  sentences  to  run  concurrently.   On  appeal,  the 
defendant  argues: 


1)  that  the  State  failed  to  prove  him  guilty  of 
theft  beyond  a  reasonable  doubt; 

2)  that  the  trial  court  erred  in  sustaining  the 
State's  objection  and  striking  the  testimony 
of  the  police  officer  that  the  firearm  in- 
volved was  not  operable; 

3)  that  he  was  denied  a  hearing  in  aggravation 
and  mitigation;  and 

4)  that  the  sentences  imposed  were  excessive. 


The  following  evidence  was  adduced  at  trial. 
Clarence  W.  Hughes,  manager  of  Alco  Drugs,  testified  that 
on  June  11,  1971.  at  approximately  7:30  A.M.,  he  observed 
the  defendant  take  a  container  of  Doan ' s  Pills  from  the 
shelf  of  the  store  and  put  them  in  his  pocket.   The  defend- 
ant then  proceeded  to  the  checkout  counter,  using  the  lane 
leading  directly  out  of  the  store.   As  he  attempted  to  leave, 
he  was  stopped  by  Police  Officer  Hov.'nrc;  .it  the  chockout  coun- 
ter.  A  search  of  defendant's  porson  rnvealed  the  pills  and  a 
gun. 
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Officer  Howard  testified  that  on  June  11,  1971,   he 
was  working  part  time  at  the  Alco  Drug  Store.   The  manager 
told  him  the  defendant  had  taken  some  Doan ' s  Fills  from  the 
shelf  and  had  put  them  in  his  pocket.   Officer  Howard  stopped 
the  defendant  as  he  was  going  out  the  checkout  lane  and  asked 
him  if  he  still  had  the  pills.   The  defendant  replied  that  he 
did,  and  a  search  of  his  person  revealed  the  pills  in  his 
right-hand  coat  pocket  and  a  revolver  in  the  left-hand  coat 
pocket.   Defendant  did  not  produce  a  State  Firearm  Owner's 
identification  card. 

The  defendant  testified  that  on  June  11,  1971,   he 
was  in  the  Alco  Drug  Store  to  get  some  Doan ' s  Pills  for  his 
cousin;  that  he  put  the  container  of  pills  in  his  pocket 
while  he  looked  at  a  towel,  intending  to  pay  for  the  pills, 
and  that  he  was  stopped  before  he  reached  the  checkout  counter. 
He  further  testified  that  he  had  a  gun  in  his  possession  which 
he  had  found  in  an  alley  in  the  summer  of  1970,  and  that  he 
thought  it  was  a  "blank  gun." 

When  Officer  Howard  was  recalled  as  a  witness  and  was 
asked  if  the  gun  would  fire,  he  replied  that  it  would  not  and 
was  not  operable.   The  State  objected  on  the  ground  that  the 
testimony  was  irrelevant.   The  objection  was  sustained  and  the 
testimony  was  stricken. 

Defendant  first  argues  that  the  State  failed  to  prove 
him  guilty  of  theft  beyond  a  reasonable  doubt,  in  that  it  did 
not  establish  that  he  intended  to  permanently  deprive  the  owner 
of  his  property.   It  is  well  established  that  in  a  trial  for 
theft,  intent  may  and  often  must  be  proved  by  the  facts  and  cir- 
cumstances surrounding  the  alleged  criminal  act.   People  v. 
McClinton,  4  111.  App.  3d  253,  280  N.E.  2d  795,    In  the  case 
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before  us,  the  State's  evidence  establirhed  that  the  defendant 
entered  the  Alco  Drug  Store,  put  a  bottle  of  Doan ' s  Pills  in 
his  coat  pocket,  then  proceeded  to  the  front  checkout  counter, 
using  the  lane  where  he  could  go  directly  out  of  the  store.  As 
he  was  leaving  the  checkout  lane  he  was  stopped  by  Officer 
Howard, and  admitted  that  he  still  had  the  container  of  pills 
in  his  possession.   A  search  of  the  defendant  revealed  not 
only  the  pills,  but  also  a  gun.   This  evidence  was  more  than 
sufficient  for  the  trial  court  to  determine  that  defendant  was 
guilty  of  theft  beyond  a  reasonable  doubt.    People  v.  Jamison, 

111.  App.  3d ,  ^N.E.  2d (No.  57453,  decided 

May  3,  1973)  . 

The  defendant  next  argues  that  the  trial  court  erred 
in  sustaining  objections  to  and  striking  the  testimony  of  Offi- 
cer Howard  that  the  firearm  taken  from  defendant  was  not  oper- 
able.  Defendant  argues  that  this  evidence  was  admissible, 
since  if  the  gun  was  not  operable  he  falls  within  the  excep- 
tion as  stated  in  111.  Rev.  Stat.  1971,  ch,38,  par.  24-2 (b)(4), 
that  section  24-1 (a) (4),  under  which  defendant  was  convicted, 
shall  not  apply  to  "transportation  of  weapons  broken  down  in 
a  non-functioning  state  or  not  immediately  accessible."   In 
the  instant  case  there  was  no  evidence  that  the  weapon  involved 
was  "broken  down  in  a  non-functioning  state."   The  defendant 
testified  that  he  thought  the  gun  he  was  carrying  was  a  "blank." 
He  never  testified  that  it  was  in  any  way  broken  down  or  dis- 
assembled.  The  stricken  testimony  of  Officer  Howard  established 
only  that  the  gun  was  not  operable.   The  fact  that  a  weapon  may 
be  a  "blank  gun"  or  may  be  not  operable  does  not  establish  that 
it  is  "broken  down  in  a  non-functioning  state."   People  v. 
Spompolis,  2  111.  App.  3d  2S9,  276  N.E.  2d  464;  People  v. 
Hal ley,   131  111.  App.  2d  1070,  268  N.E.  2d  449.   Officer 
Howard's  testimony  that  the  firearm  was  not  operable  would  not 
bring  the  defendant  within  the  statutory  exemption. 


57319 

Defenrlant  also  argues  that  Officer  Howard's  testimony 
that  the  gun  was  not  operable  was  admissible  because  if  the 
gun  was  not  operable  it  was  not  subject  to  regulation  under 
the  Firearms  Statute  [111.  Rev.  Stat.  1971,  ch.  38,  par. 83-2] . 
That  section  states  that  no  person  may  acquire  or  possess  any 
firearm  without  having  in  his  possession  a  Firearm  Owner's 
identification  card.   In  People  v.  Hughes,  123  lll.App.  2d  115, 
260  N.E.  2d  34,  this  court  held  that  in  a  prosecution  for  un- 
lawful possession  of  a  firearm  it  was  not  necessary  for  the 
State  to  prove  that  the  instrument  was  in  operable  condition. 
The  fact  that  in  the  instant  case  the  gun  was  not  operable 
would  not  be  a  defense  to  the  charge  of  failure  to  produce 
a  State  Firearm  Owner's  identification  card. 

Defendant  next  argues  that  he  was  denied  a  hearing 
in  aggravation  and  mitigation.   The  burden  of  presenting  miti- 
gating circumstances  and  making  a  substantial  showing  of  evi- 
dence in  mitigation  rests  upon  the  defendant.   People  v.  Muniz, 
31  111.  2d  130,  198  N.E.  2d  855;  People  v.  Parr,  130  lll.App. 2d 
212,  264  N.E.  2d  850.   In  the  case  before  us^ defendant ' s  failure 
to  request  a  hearing  in  mitigation  constituted  a  waiver  thereof. 

Defendant's  final  contention  is  that  his  sentence  is 
excessive  and  should  be  reduced.   At  the  time  of  trial  defend- 
ant was  26  years  old,  and  his  only  criminal  record  was  that  in 
1967  he  had  been  placed  on  probation  for  a  period  of  one  year 
on  two  charges  of  simple  assault.   The  trial  judge  imposed  a 
maximum  sentence  on  each  charge  of  one  year  in  the  House  of 
Correction,  with  all  sentences  to  run  concurrently.   A  review- 
ing court  is  empowered  under  Supreme  Court  Rule  615(b) (4),  111. 
Rev.  Stat.  1971,  ch.  IIOA,  par.  615(b)(4),  to  reduce  the  pun- 
ishment imposed  by  the  trial  court.   The  power,  however,  is 
exercised  with  caution  and  circumspection.   People  v.  Johnson, 
5  lll.App.  3d  718,  284  N.E.  2d  48,   Under  all  the  facts  and 
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circumstances  in  the  instant  case,  we  are  of  the  opinion  that 
the  sentence  imposed  upon  the  defendant  is  excessive  and  that 
an  appropriate  sentence  is  imprisonment  for  a  term  of  six 
months.   The  sentences  imposed  upon  the  defendant  are  conse- 
quently reduced  to  a  term  of  six  months,  and  the  judgment  of 
the  Circuit  Court  is  affirmed  as  modified. 

Judgment  affirmed  as  modified. 


THIRD  DIVISION 

Justice  McGloon  did  not  participate. 
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CITY  OF  CHICAGO, 

Plaintiff-Appellee, 

V. 

HARRIS  TRUST  &  SAVINGS  BANK,  TRUST 
NO.  5133;  ROBERT  GROSSMAN;  EILEEN 
ZISOOX  ISAACSON;  SHARON  ZISOOK 
KOLESKY;  SHELDON  C.  ZISOOK;  LIBBY 
GILLIS;  and  M.  GILLIS, 

Defendants-Appellants. 


ABsT 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


HONORABLE 

NATHAN  J.  KAPLAN, 

Presiding. 


MR.  JUSTICE  EGAN  delivered  the  opinion  of  the  court: 


Petitioners,  tenants  of  a  building  at  5535-41  South 
Kimbark  in  Chicago,  filed  a  petition  to  intervene  on  February 
9,  1973,  in  a  complaint  filed  January  5,  1973,  by  the  City  of 
Chicago  against  the  owners  and  operators  of  that  building 
alleging  a  number  of  violations  of  the  Building  Code  and  seek- 
ing a  fine,  an  injunction  against  further  violation,  the 
appointment  of  a  receiver  and  an  order  to  demolish  the  premises. 

In  the  petition  to  intervene,  the  tenants  alleged  that  the 
Code  violations  had  existed  for  more  than  a  year  despite  their 
negotiations  with  the  owner;  the  building  v-'as  structurally  sound 
and  capable  of  rehabilitation;  because  of  the  serious  lack  of 
adequate  housing  in  the  City  of  Chicago  the  tenants  would  find 
it  "alnost  impossible  to  secure  housing  free  from  Code  viola- 
tions"; and,  therefore,  the  best  interests  of  the  tenants  would 
be  served  by  remaining  in  their  present  housing  while  directing 
their  efforts  toward  making  the  building  safe. 

The  trial  judge  on  March  6,  197  3,  denied  the  petition  to 
intervene  to  which  no  objec-cion  was  made  by  the  City  or  the 
ovmers.   It  is  from  that  order  that  the  tenants  appeal.   Neither 
the  City  nor  the  owners  have  appeared  in  this  court.   We  have 
advanced  this  appeal  as  an  emergency  matter  on  the  motion  of  the 
petitioners. 
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The  facts  of  this  case  are  similar  to  City  of  Chicago  v. 

Zik,  63  Ill.App.2d  445,  447-448,  211  N.E.2d  545,  wherein  this 

court  reversed  the  trial  court's  denial  of  a  tenant's  right  to 

intervene  in  a  suit  brought  by  the  City  of  Chicago  against  the 

owners  of  property  for  violations  of  the  Building  Code.   The 

court  said: 

Certainly  the  petitioners  did  have  a 
direct  interest  in  the  outcome  of 
litigation  seeking  demolition  of  the 
subject  property  since  only  by  its 
continued  existence  could  petitioners' 
leasehold  interests  be  safeguarded. 

We  believe  that  case  controlling  here.   The  pleadings  filed  by 

the  petitioners  were  sufficient  and  timely. 

Therefore,  the  order  is  reversed  and  cause  remanded  with 

directions  to  allow  the  petition  to  intervene. 


ORDER  REVERSED  AND 
REMANDED  WITH  DIRECTIONS 


BURKE,  P.J.  and  GOLDBERG,  J.  concur. 
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57324  &  57846 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 

V. 

In  the  Interest  of 

DOUGLAS  BYNUM,  a  minor. 

Defendant- Appellant . 


ABST 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


HOMOPJ^BLE    ERV/IN   MARTAY, 
Presiding- 


PER  CURIAM: 


Douglas  Bynum,  hereafter  called  defendant,  appeals  a 
judgment  finding  him  delinquent,  pursuant  to  111. Rev. Stat . 
1971,  ch.  37,  par.  702-2,  for  committing  the  offense  of  theft. 
He  was  committed  to  Department  of  Corrections,  Juvenile  Divi- 
sion.  Defendant  argues  that  he  was  not  proved  guilty  beyond 
a  reasonable  doubt. 

At  the  adjudicatory  hearing,  defendant  stipulated  to 
C'.fnership  of  the  automobile  in  question.   Thereafter,  George 
Pratl,  a  Chicago  Police  Officer,  testified  that  on  October  4, 
1971,  at  approximately  8:30  p.m.,  he  was  on  duty  in  the  vicin- 
ity of  Barry  and  Seminary,  Chicago,  Illinois.   As  he  v;as 
driving  north  on  Seminary,  he  observed  a  1964  Chevrolet,  parked 
in  the  middle  of  an  alley  at  the  rear  of  cin  empty  lot.   He  saw 
Douglas  Bynum  and  Robert  Stanley  at  the  edge  of  the  front  seat 
of  the  car,  getting  either  in  or  out  of  the  automobile.   He 
also  observed  George  Stanley  and  Randall  McAuley  standing  by 
the  door  of  the  automobile,  approximately  one  and  a  half  feet 
from  the  car.   Officer  Pratl  stopped  his  automobile  and  waited 
at  the  edge  of  the  alley.   The  four  boys  came  out  of  the  alley 
and  Officer  Pratl  asked  v/hose  car  that  was.   Defendant  Bynum 
replied,  "t-That  car?   I  don't  see  no  car."   The  four  boys  were 
not  detained.   Officer  Pratl  then  proceeded  to  check  the  auto- 
mobile and  found  that  it  was  stolen  at  approximately  11:00  a.m. 
that  morning.   The  ignition  on  the  automobile  was  open  so  that 
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it  could  be  started  without  a  key  and  the  engine  was  still 
warm.  Officer  Pratl  knew  the  defendant  Bynum  prior  to  the 
incident  in  question  and  arrested  him  at  his  home  the  same 
evening. 

Douglas  Bynum,  the  defendant,  age  15,  testified  that  on 
October  4,  1971,  he  was  going  through  the  alley  in  question 
on  his  way  to  the  Kenmore  play  lot.   He  observed  a  blue  auto- 
mobile parked  in  the  alloy  but  at  no  time  opened,  touched  or 
entered  that  automobile. 

Robert  Stanley,  George  Stanley  and  Randall  McAuley  each 
testified  that  on  October  4,  1971,  they  were  walking  through 
the  alley  in  question  with  defendant  Bynum  on  their  way  to 
the  Kenmore  play  lot.   They  each  denied  approaching  or  enter- 
ing the  automobile  in  question. 

Defendant  maintains  that  the  State's  evidence  failed  to 
establish  beyond  a  reasonable  doubt  that  he  had  exclusive, 
unauthorized  control  over  the  car  or  that  he  intended  to  per- 
mainently  deprive  the  owner  of  said  automobile.   The  quantum 
of  proof  required  in  a  juvenile  delinquency  proceeding  is 
the  same  as  that  required  for  conviction  in  a  criminal  case. 
In  re  Urbasek,  38  111. 2d  535,  232  N.E.2d  716;  People  v.  Perry, 
132  Ill.App.2d  326,  270  N.E.2d  272.   It  is  well  established 
in  Illinois  that  recent,  exclusive  and  unexplained  possession 
of  a  stolen  autorr.obile  gives  rise  to  an  infer-once  of  guilt  of 
theft,  absent  other  facts  or  circumstances  which  create  a 
reasonable  doubt.   People  v.  Donald,  132  Ill.App-2d  598,  270 
N.E.2d  85.   In  order  to  establish  recent,  exclusive  possession 
so  as  to  raise  an  inference  of  guilt,  it  must  be  established 
that  the  possession  was  exclusive  in  the  accused  so  as  to  in- 
dicate that  he  and  not  someone  else  took  the  property.   If 
the  property  is  found  in  a  place  where  another  person  could 
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have  had  access  thereto  as  well  as  the  accused,  it  cannot 
be  said  that  the  property  was  in  the  accused's  exclusive 
possession  and  the  circumstances  will  not  be  evidence  of 
guilt.   People  v.  Davis,  69  Ill.App.2a  120,  216  N.E.2d  490. 

In  the  case  at  bar,  the  State's  evidence  failed  to 
establish  defendant's  guilt  beyond  a  reasonable  doubt.   The 
testimony  of  Officer  Pratl,  who  was  the  only  State's  witness, 
established  only  that  he  observed  four,  young  boys  at  a  car 
which  had  been  stolen  nine  hours  earlier,  parked  in  the 
middle  of  a  public  alley.   He  observed  the  defendant  getting 
into  or  out  of  the  car.   The  ignition  on  the  automobile  was 
not  damaged  and  there  was  nothing  to  show  that  anyone  enter- 
ing the  automobile  would  know  that  the  car  was  stolen.   The 
defendant  was  never  seen  driving  the  automobile  in  question 
and  there  was  no  evidence  connecting  him  with  the  initial 
theft  nine  hours  earlier.   There  was  no  evidence  to  show 
that  the  defendant  was  present  in  the  automobile  at  the  time 
it  was  driven  into  the  alley.   The  only  association  betv;een 
the  defendant  and  the  stolen  automobile  was  that  he  was 
seen  entering  or  exiting  from  the  car,  along  v/ith  three 
other  young  boys  when  the  car  was  parked  in  a  public  alley 
at  night.   This  evidence  was  insufficient  to  establish  the 
defendant's  guilt  on  the  charge  of  theft  beyond  a  reason- 
able doubt. 

For  the  foregoing  reasons,  the  judgmen.t  of  the  circuit 
court  of  Cook  County  is  reversed. 

JUDGMENT  REVERSED. 

First  Division,  Goldberg,  J.  not  participating. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Respondent-ADpollee , 
vs . 

EZSLL  O.  JENKINS, 

Petitioner- Appellant, 


APPEAL  FROM 
CIRCU-IT  COURT 
COOK  COUNTY 


RBS'^ 


HONORABLE 
SAUL  A.  EPTON, 
PRESIDING. 


PER  CURIAM: 


Ezell  0.  Jenkins  (netitioner)  v/as  found  quiltv  bv  a  jurv 
of  the  crirae  of  armed  robbery  and  was  sentenced  to  a  term  of 
ten  years  to  twenty  years.   A  direct  anneal  from  the  judgment 
of  conviction  was  subsequently  filed,  as  was  a  nro  se  petition 
pursuant  to  the  orovisions  of  the  Illinois  Post-Conviction 
Hearing  Act.   (111.  Rev.  Stat.  1969,  ch .  38,  nar.  122-1  ^1  ii?£l- ^ 
The  People  filed  a  motion  to  dismiss  the  post-conviction  petition 
and,  vjhile  the  direct  aopeal  from  the  judgm.ent  of  conviction  v/as 
still  oendir.q  in  the  Illinois  Supreme  Court  v/liere  it  had  been 
filed,  tha  trial  court  held  a  hearing  on  the  motion  to  dismiss, 
after  wliich  the  m.otion  was  sustained  arid  the  post-conviction 
oeti.ticn  was  dismis-jed  without  an  evidentiary  heari)ig. 
Petitioner  appealed  the  dismissal  of  the  post-conviction  peti- 
tion directly  to  the  Illinois  Supreme  Court,  which  subsequently 
transferred  the  aoneal  to  this  court.   (The  direct  appeal  from 
the  judgment  of  conviction  was  also  transferred  bv  the  Suorei.u.^ 
Court  to  this  court,  which  affirmed  the  judamont  in  an  opinion 

filed  on  February  27,  ]973:   People  v.  Jenkins ,  111.  App. 

3d  ,   N.E.  2d  , General  Number  56814,  First  District.) 

Petitioner  contersds  that:   (1)  the  Post-conviction  neti- 
tion  should  not  have  been  dismissed  vn. thout  an  evidentiarv 
hearing  since  it  contained  averraents  of  violation  of  netitioner 's 
constitutional  riqhts  at  trial:  (2)  the  trial  court  erred  in 
considering  its  ov.'n  notes  comoiled  at  trial  in  deciding  the 
motion  to  disniiss  the  POst-conviction  petition;  and  (3)  this 
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court    should     'riiape    a    rcrnedv"    to    det'3r    iri^r?rooc-r   disnissals    of 
post-conviction    petitions. 

The  pro  se  post-conviction  netition,  filed  within  six 
months  of  the  judgment  of  conviction  and  v;hile  the  anneal 
therefrom  was  yet  pending  in  the  Suoreme  Court,  alleged  (a) 
petitioner  was  denied  an  evidentiary  hearing  on  his  motion  to 
suppress  physical  evidence,  to  suooress  identification  testi- 
mony, and  to  suDoress  a  confession;  and  (b)  the  trial  court 
permitted  petitioner  to  adduce  evidence  relative  to  his  alleged 
drug  addiction  at  the  time  of  the  oerpetration  of  the  armed 
robbery,  but  thereafter  refused  to  instruct  the  jurv  as  to  such 
defense  (see  111.  Rev.  Stat.  1969,  ch .  38,  par.  6-3)  and  in 
fact  usurped  the  function  of  the  jurv  in  this  regard  bv  finding 
thc-.t  petitioner  was  not  in  an  involuntarily  drugged  condition 
at  the  time  of  the  robberv.   The  petition  also  questioned 
certain  remarks  made  by  the  prosecutor  during  closing  arguments 
to  the  jury. 

The  People's  motion  to  dismiss  alleged  that  the  post- 
conviction petition  failed  to  aver  constitutional  matters  and 
in  fact  averred  onlv  bare  statem.ents.   Hearing  on  the  motion  to 
dismiss  was  held  in  two  sessions,  owing  to  the  fact  that  there 
was  no  report  of  proceedings  presented  to  the  judge  at  the 
hearing  and  ov/ing  to  the  fact  that  the  judge  (who  v/as  the  same 
judge  who  had  presided  over  the  trial  of  the  cause)  wished  to 
review  the  notes  he  took  at  the  trial.   During  those  hearings 
on  the  motion  to  dismiss ,  the  prosecutor  contended  that  the 
pro  se  post-conviction  Petition  should  be  dismissed  because  the 
pendency  of  the  direct  appeal  from  the  judament  of  conviction 
gave  rise  to  the  doctrine  of  res  judicata  as  to  the  issues 
raised  in  the  petition  (inasmuch  as  thev  were  of  an  evidentiarv 
and  procedural  nature  and  v/ere  matters  of  record),  and,  further, 
that  no  constitutional  issue  was  presented  bv  the  petition. 
Counsel  appointed  to  represent  the  petition  in  the  post- 
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conviction  Drocoeclings  stated  that  counsel  who  had  reore- 
sented  petitioner  at  trial,  had  conferred  with  t)etitioner 
in  person,  had  reviev;ed  the  transcript  of  the  trial  nroceed- 
ings  (v;hich  had  been  prepared  but  which  aooarentlv  v/as  not 
presented  to  the  court) ,  and  had  concluded,  with  the  assent 
of  the  petitioner,  that  the  matters  raised  in  the  nro  se 
petition  should  be  raised  at  the  hearing.   Petitioner's 
counsel,  therefore,  stood  on  the  petition  as  filed,  contend- 
ing that  the  doctrine  of  res  judicata  was  not  apnlicable  since 
the  direct  appeal  was  still  pending,  and  that  the  notition 
raised  questions  of  constitutional  magnitude.   The  court 
related  that  its  review  of  its  notes  refreshed  its  recollec- 
tion of  the  proceedings  at  trial,  and  that  the  oetition  raised 
no  constitutional  matters;  therefore,  the  petition  v-/as  dismissed, 

Assuming,  without  deciding,  fiat  the  doctrine  of  yy^^ 
judicata  v/ould  not  have  been  aoplicable  to  the  issues  raised 
in  the  post-conviction  octition  a±  the  time  that  tlie  motion  to 
dismiss  the  petition  was  heard,  the  subsequent  deterrriinatinn 
by  this  court  of  the  direct  apoeal  from  the  judgment  of  convic- 
tion has  nov/  obviated  any  question  which  could  be  raised  in 
that  regard.   The  matters  raised  in  the  petition  could  have 
been  raised  in  the  appeal  from  the  judgment  of  conviction,  and, 
since  that  appeal  has  become  final,  those  matters  are  barred 
by  the  doctrine  of  res  judicata,  although  thev  mav  not  have 
been  barred  for  that  reason  at  the  time  thev  were  presented 
to  the  court  in  the  oost-conviction  oroceedina.   Petitioner's 
further  argument  on  apoeal  that  the  Peoole  may  not  stand  on  the 
second  ground  set  forth  in  their  '.vritten  motion  to  dismiss  the 
post-conviction  petition,  since  they  relied  on  their  first 
ground  of  res  judicata  at  the  hearing  is  without  merit. 

The  cases  cited  by  petitioner  in  sunoort  of  his  oosition 
all  involve  general  princioles  of  law  in  the  area  of  oost- 
conviction  proceedings,  v.'ith  v.'hich  Diis  court  has  no  disaaree- 
ment.   See  e.g.,  Peoole  v.  As/.lev  ,  3a  111.  2d  402,  21S  N.E.  2d 
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126;  People  v.  Morris,  4  3  111.  2d  124,  251  w.E.  2d  202; 
People  V.  Reeves,  412  111.  555,  107  U.i:.     2d  861. 

The  reraaining  two  ooints  raised  bv  uetitioner  are  like- 
wise without  merit.   It  has  never  been  questioned  that  a  trial 
judge  raay  consult  his  own  notes  made  during  the  course  of  a 
trial  in  deciding,  for  example,  a  motion  for  a  nev;  trial,  and 
there  appears  no  good  reason  why  he  may  not  consult  his  trial 
notes  in  post-conviction  oroceedinas.   (See  e.g.,  McChesney  v. 
Davis ,  86  111.  Apo.  380,  v/here  a  motion  for  a  new  trial  was 
heard  before  a  judge  other  than  the  one  v;ho  presided  over  the 
trial.)   The  trial  judge's  notes  are  not  matters  dehors  the 
record,  as  contended  by  defendant,  and  for  that  reason  the 
cases  cited  by  him  in  this  regard  are  not  in  point.   See 
People  V.  Wallenberg,  24  111.  2d  350,  181  N.E.  2d  143;  People 
v.  Rivers,  410  111.  410,  102  N.E.  2d  303;  T^eople  v.  Thunberg, 
412  111.  565,  107  N.E.  2d  843. 

With  regard  to  petitioner's  request  that  this  court  "shape 
a  remedy"  to  deter  improper  dismissals  of  post-convictions  peti 
tions ,  he  states  that  reversals  of  such  dismissals  bv  courts 
of  review  should  not  be  accompanied  by  a  remand  of  the  case, 
but  rather  should  be  accompanied  bv  an  outriglit  vacation  of 
the  conviction  in  order  to  deter  prosecutors  and  trial  judges 
from  improperly  proceeding  in  these  matters.   This  rather 
extreme  "remedy"  which  the  court  is  requested  to  adopt  defeats 
itself  in  its  very  suggestion. 

For  these  reasons  the  judgment  of  the  circuit  court  of 
Cook  County  sustaining  the  People's  motion  and  dismissing  the 
post-conviction  petition  is  affirmed. 

Judgment  affirmed. 

Publish  abstract  only. 

Second  Division,  Judge  Downing  did  not  participate. 
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PEOPLE  OF  TKZ    ST7.TE  OF  ILLINOIS, 

Plaintiff-Appellee , 
vs. 
ALEXANDRO  MAT A, 

Defendant-Appellant 


^  ^  lAl 


'^sr 


9l 


APPEAL  FROM  THE 

CIRCUIT  COURT  OF 
COOK  COUNTY 


HON.  F.  EMMETT  MORRISSEY, 
Judge  Presiding. 


MR.  PRESIDING  JUSTICE  BUP^IAN  delivered  the  opinion  of  the  court. 

Alexandro  Mata,  the  defendant,  v/as  charged  by  an  indict- 
ment with  indecent  liberties  with  a  chi]d.   VTlien  the  cause  can-.e 
on  for  trial  on  March  27,  1969  j,  the  defendant  v;as  represented  by 
private  counsel.   He  entered  a  plea  of  not  guilty  and  waived 
trial  by  jury.   At  the  close  of  the  evidence,  which  consisted 
of  the  testimony  of  four  persons,  he  was  found  guilty  as  charged, 
and  the  cause  v/as  continued  until  August  18,  1969,  to  allov/  de- 
fense counsel  additional  time  to  prepare  for  the  pre-sentencing 
hearing.   On  August  18,  the  defendant  v;ithdrew  his  not  guilty 
plea  and  entered  a  plea  of  guilty.   After  a  hearing  in  miti- 
gation the  court  sentenced  him  to  not  less  than  six  nor  more 
than  twelve  years  in  the  peniteiltiary.   No  appeal  v;as  taken 
from  this  judgment, 

.Acting  pro  s_e  the  defendant  filed  a  petition  for  relief 
under  the  Post-Conviction  Hearing  Act  (111, Rev, Stat. 1969 ,  ch. 
38f  par^l22-l  et  seq^)   After  a  hearing,  at  which  the  defendant 
was  represented  by  the  Public  Defender,  this  petition  was  denied. 
The  present  appeal  is  taken  from  the  court's  denial  of  the  pe- 
tition for  post-conviction  relief.   On  March  27,  1973,  the 
Public  Defender  filed  a  motion  and  brief  in  support  thereof  in 
this  court  pursuant  to  the  holding  in  Anders  v.  California,  386 
U.S.  738,  requesting  leave  to  v/ithdraw  on  the  ground  that  an 
appeal  would  be  v/ithout  merit  and  could  not  possibly  be  suc- 
cessful.  The  Puolic  Defender  served  a  copy  of  his  motion  upon 
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the  defendant  -rior  to  filing  it.   In  addition,  the  defendant 
was  notified  of  the  motion  by  this  court  in  a  letter  dated 
April  11,  1973.   In  the  same  letter  v/e  gave  the  defendant  until 
May  15,  1973,  to  file  any  additional  information  in  support  of 
his  appeal.   We  informed  him  that  after  such  date  we   would  make 
a  full  examination  of  all  of  the  proceedings  and  that  if  v;e  found 
that  the  appeal  was  frivolous  we  would  grant  the  Public  De- 
fender's motion  and  affinri  the  court's  order  without  further 
appointment  of  counsel. 

The  defendant's  post-conviction  petition  contained  the 
following  allegations: 

1.  That  the  defendant  v;as  inadvertently  released  from 
jail  after  being  sentenced,  allowed  to  go  home,  then  summarily 
arrested  and  that  because  of  this  his  mittimus  had  become  in- 
valid, 

2.  That  there  v/as  no  proper  hearing  in  mitigation  or 
prior  to  the  court's  acceptance  of  his  guilty  plea. 

3,  That  his  trial  counsel  was  incompetent  in  not  raising 
certain  points  in  mitigation. 

4,  That  he  did  not  speak  or  understand  English  and  was 
permitted  to  plea  guilty  without  a  proper  admonition  from  the 
court  or  an  understanding  of  the  consequences  of  his  plea. 

The  Post-Conviction  Hearing  Act  provides  that: 

[a]ny  person  imprisoned  in  the  peniten- 
tiary who  asserts  that  in  the  proceedings 
which  resulted  in  his  conviction  there  was 
a  substantial  denial  of  his  rights  under 
the  Constitution  of  the  United  States  or 
of  the  State  of  Illinois  or  both  may  institute 
a  proceeding  under  [the  act] .  (111. Rev. Stat . 
1969,  ch.38,  par. 122-1.) 
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It  is  well  estaDlished  that  the  purpose  of  the  act  is  to      "  '• 
provide  an  independent  remedy  to  prisoners  whose  constitution- 
al rights  were  violated  and  not  to  have  claims  considered 
which  could  have  been  considered  on  a  direct  review  of  the 
conviction.   Proceedings  under  the  act  are  limited  to  con- 
stitutional questions.  (  People  v.  Vail ,    46  111. 2d  589;  People 
V.  Fuca,  43  111. 2d  182.) 

Therefore  the  only  claims  properly  raised  in  the  de- 
fendant's petition  are  that  his  trial  counsel  was  incompetent 
and  that  his  plea  of  guilty  v;as  not  knowingly  and  understanding- 
ly  made  .  His  claim  that  he  was  denied  a  hearing  in  mitigation 
of  his  sentence  does  not  assert  that  he  was  denied  a  hearing 
altogether,  but  that  his  counsel  did  not  raise  sufficient  ar- 
guments in  the  hearing  that  was  held.   This  is  essentially  a 
part  of  the  claim  that  his  trial  counsel  was  incompetent.   After 
reviewing  the  record  we  conclude  that  these  claims  have  no  basis 
in  fact. 

At  trial,  the  defendant  was  represented  by  private  counsel 
of  his  own  choice.   When  an  accused  is  represented  by  counsel- 
of  his  own  choice,  no  constitutional  question  is  raised  unless 
the  representation  is  of  such  a  low  caliber  as  to  reduce  the 
trial  to  a  farce.   (People  v.  Nischt,  23  111. 2d  284?  People  v.  ■ 
Morris,  3  111, 2d  4  37.)   In  the  present  case,  the  record  is 
devoid  of  any  facts  which  would  call  into  question  the  competence 
of  the  defendant's  counsel.   In  fact,  the  court  noted  that  the 
counsel  was  one  of  known  competence. 

With  respect  to  the  hearing  in  mitigation,  the  record 
reveals  that  the  proceeding  was  continued  at  the  request  of 
defendant's  counsel  for  the  express  purpose  of  allowing  him 
more  time  to  investigate  certain  representations  made  by  the 
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defendant.    At  the  hearing,  the  defendant  was  represented    r  •  "r- 
by  an  associate  of  his  trial  counsel  who  was  fully  informed 
about  the  case  and  made  numerous  arguments  and. suggestions 
in  mitigation  of  the  sentence.   In  view  of  this  the  defendant's 
representation  throughout  the  proceeding  v;as  more  than  ade- 
quate. 

With  respect  to  the  plea  of  guilty,  the  defendant  con- 
tends that  he  did  not  have  a  sufficient  understanding  of  English 
language  to  be  aware  of  what  he  v;as  doing  v.'hen  he  withdrew  hio 
original  plea  of  not  guilty  and  substituted  a  guilty  plea  in 
its  stead.   The  record  does  not  support  such  a  claim.   It  is 
undisputed  that  the  defendant  had  been  in  the  United  States 
since  1947,   He  had  been  convicted  of  a  crime  on  at  least  one 
prior  occasion  and  thus  was  not  unfamiliar  with  courtroom  pro- 
cedure.  After  sentencing  he  carried  on  a  conversation  v;ith 
the  court  in  which  he  had  no  difficulty  communicating.   In 
any  event,  the  guilty  plea  v;as  entered  after  the  court  had 
already  heard  all  of  the  evidence  and  had  made  a  finding  of 
guilty.   Hence  it  could  not  have  prejudiced  the  defendant's 
rights. 

We  have  made  a  complete  examination  of  the  proceedings 
and  have  concluded  that  there  is  no  merit  in  this  appeal.   The 
Public  Defender's  request  for  leave  to  withdraw  as  counsel  for 
the  defendant  is  granted  and  the  judgment  denying  the  de- 
fendant's petition  for  post-conviction  relief  is  affirmed. 

AFFIRMED. 

ADESKO  AND  DIERINGER,  J J . , 
CONCUR  {abstract  only) 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee, 
vs. 
JESSE  P.  PEREZ, 

De  f endant-Appe llant . 
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APPEAL  FROM  THE 

CIRCUIT  COURT  OF 

COOK  COUNTY. 

Hon.  Philip  Romiti 
Presiding . 


MR.  JUSTICE  ADESKO  delivered  the  opinion  of  the  court: 

Defendant,  Jesse   P.  Perez,  was  charged  with  the  offense 

of  burglary.   At  his  arraignment  on  May  14,1969,  he  entered 

a  plea  of  not  guilty  and  the  Public  Defender  was  appointed  to 

represent  him.   When  the  case  came  on  for  trial  on  June  26, 

1969,  defendant  withdrew  his  not  guilty  plea  and  entered  a 

plea  of  guilty.   The  court  admitted  defendant  to  60  months 

probation,  the  first  60  days  of  which  were  to  be  served  in 

the  County  Jail.   The  court  considered  the  jail  sentence  as 

already  served.   The  court  set  as  one  of  the  conditions  of 

probation : 

"That  said  defendant  shall  make  a  monthly 
report  of  his  whereabouts,  conduct  and  employment 
and  furnish  such  other  information  relating  to 
the  conditions  of  his  probation,  as  m>ay  from  time 
to  time  be  required  by  rule  or  order  of  court  to 
the  probation  officer  under  v;hose  charge  said 
defendant  shall  be  placed  and  shall  appear  in 
person  before  the  court  at  such  time  as  the 
court  may  direct  ***."' 

On  March  22,1972,  upon  the  recomutiendation  of  the  probation 

department,  an  application  for  a  warrant  for  probation  violation 

was  filed  v;ith  the  court  stating  that  defendant  had  failed  to 

report  to  his  probation  officer  as  required,  and  that  ho  could 

not  be  located.   The  court  granted  the  application.   On  May  9, 

19  72,  the  recommendation  of  the  probation  department  v/as  filed 

and  a  rule  to  show  cause  v;hy  probation  should  not  be  terminated 

was  issued  by  the  court. 
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On  May  11,  19  72,  a  hearing  was  held,  at  v;hich  defendant  was 
present  and  was  represented  by  the  Public  Defender.   After  hearing 
all  of  the  evidence,  the  court  ordered  defendant's  probation 
revoked,  and  sentenced  him  to  serve  one  to  three  years  in  the 
Illinois  State  Penitentiary  for  his  burglary  conviction. 

On  June  9,  19  72,  defendant  filed  a  notice  of  appeal,  and  the 
Public  Defender  was  appointed  as  his  counsel.   The  Public  Defender 
now  seeks  to  withdraw  and  has  filed  a  brief  in  support  of  his 
motion  pursuant  to  Anders  v.  California,  386  U.S.  738,  18  L.  Ed. 
493,  87  S.Ct.  1396.   He  states  that,  from  a  review  of  the  record, 
the  only  basis  for  an  appeal  would  be  whether  defendant  was 
denied  procedural  due  process  of  law  in  his  probation  revocation 
hearing.   The  Public  Defender  concludes  that  the  trial  court 
adhered  to  the  applicable  law  and  that  it  did  not  abuse  its 
discretion  in  revoking  defendant's  probation. 

The  Public  Defender  served  a  copy  of  his  motion  for  leave 
to  withdraw  upon  the  defendant  prior  to  filing  with  this  court. 
In  addition,  defendant  was  notified  of  the  motion  by  the  court 
in  a  letter  dated  April  11,  1973.   In  that  letter  we  gave  defendant 
until  May  15,19  73,  to  file  any  points  he  chose  to  support  his 
appeal.   We  informed  him  that  after  such  date  we  would  mal;e  a 
full  examination  of  all  the  proceedings  and  that  if  we  found  that 
the  appeal  was  frivolous  we  would  grant  the  Public  Defender's 
motion.   Defendant  has  failed  to  respond. 

When  an  order  admitting  a  defendant  to  probation  is  sought 
to  be  revoked,  the  general  procedure  to  be  followed  is  clearly 
set  forth  in  the  case  of  People  v.  Price,  24  111.  App .  2d  364, 
154  N.E,  2d  528,  and  the  subsequent  decisions  of  People  v. 
Headrick,  54  111.  App.  2d  44,  203  N.E.  2d  157;   and  People  v. 
Dwyer,  57  111.  App.  2d  343,  206  N.E.  2d  113,  and  Section  117-3 
of  the  Code  of  Criminal  Procedure  {111.  Rev.  Stat.  1969,  ch .  38, 
par.  117-3) .   Defendant  is  entitled  to  a  conscientious  judicial 
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determination  according  to  accepted  and  well  recognized 
procedural  methods  upon  the  question  of  whether  his  probation 
conditions  imposed  have  been  violated.   Defendant  must  be 
notified  of  the  alleged  violation  of  his  probation  and  he  must 
be  given  an  opportunity  to  .defend  against  and  refute  the 
violation . 

Our  examination  of  the  record  in  the  instant  case  discloses 
that  defendant  was  properly  informed  of  the  facts  of  the 
probation  violation,  v^as  present  in  court  represented  by  counsel 
when  evidence  of  his  failure  to  report  to  his  probation  officer 
and  of  his  absence  from  the  jurisdiction  in  contravention  of  the 
terms  of  his  probation  was  introduced,  and  had  ample  opportunity 
to  defend  against  and  refute  alleged  violations  which  he  failed 
to  do. 

After  examining  the  point  raised  by  the  Public  Defender's 
brief  as  well  as  the  entire  record  before  this  court,  we  are 
compelled  to  conclude  that  this  appeal  would  be  wholly  frivolous 
and  without  merit.   The  motion  of  the  Public  Defender  to  v;ithdraw 
from  the  instant  appeal  is  therefore  allowed  and  the  judgment  of 
the  Circuit  Court  of  Cook  County  is  hereby  affirmed. 

JUDGMENT  AFFIRMED. 


BURMAN,  P.J,  and  DIERINGER,  J.,  concur, 
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CLARENCE  F.  KERR, 

Plaintiff-Appellee, 

V. 

THE  POLICE  BOARD,  CITY  OF  CHICAGO, 
FRANKLIN  KREML,  President  and  Member 
of  the  Police  Board;  R.  J.  Hauser, 
Secretary  of  the  Police  Board,  and 
J.B.CONLISK, JR. ,  Superintendent  of 
Police, 

Defendants-Appellants. 


ABST 


Appeal  from  the  Circuit 
Court  of  Cook  County, 
Illinois,  County  Depart- 
ment, Law  Division. 


Honorable 
Edward  J.  Eg an. 
Trial  Judge. 


PER  CURIAM: 

This  is  an  appeal  by  the  Police  Board  of  the  City  of  Chicago, 
Franklin  Kreml,  its  President,  R.  J.  Hauser,  its  Secretary,  and 
James  B.  Conlisk,  Jr.,  Superintendent  of  Police  from  a  judgraent 
of  the  Circuit  Court  of  Cook  County,  revoking,  in  part,  the 
Finding  and  Decision  of  the  Police  Board  and  ordering  that 
Clarence  F.  Kerr  be  reinstated  as  a  sergeant  in  the  Department 
of  Police  of  the  City  of  Chicago  as  of  May  1,  1970. 

On  April  14,  1970,  James  B.  Conlisk,  Jr.,  Superintendent 
of  Police,  filed  charges  against  Clarence  F.  Kerr,  plaintiff, 
rank  of  sergeant  in  the  Department  of  Police  of  the  City  of 
Chicago  and  requested  that  the  same  be  investigated  by  the 
Police  Board. 

Conlisk  charged  that  plaintiff  violated  Rule  2  of  the 
Rules  of  Conduct  of  the  Rules  and  Regulations  of  the  Chicago 
Police  Department  in  that  he  brought  discredit  upon  the  Depart- 
ment of  Police;  that  on  November  13,  1969,  he  violated  Rule  5, 
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"Failure  to  perform  a  duty",  in  that,  havirig  knowledge  that 
one  Helmuth  Konrad  had  committed  several  traffic  violations 
plaintiff  did  not  take  appropriate  action  to  have  Konrad  charged 
with  said  violations;  that  he  further  violated  Rule  5  in  that 
plaintiff  did  not  exercise  his  supervisory  authority  over  Patrol- 
man Frank  Visco,  his  subordinate,  to  see  that  the  proper  reports 
and  citations  were  made  and  issued  regarding  their  investiga- 
tion of  an  accident  involving  one  Helmuth  Konrad;  that  plaintiff 
violated  Rule  21  "Failure  to  report  to  the  Department  any 
violation  of  the  Rules  and  Regulations  or  any  improper  conduct", 
in  that,  though  being  present  when  Patrolman  Frank  Visco 
solicited  a  sum  of  money  and  accepted  the  sum  of  approximately 
$300  from  a  Mrs.  Konrad,  plaintiff  did  not  report  said  actions 
to  the  Department;  and  that  plaintiff  violated  Rule  21  in  that 
having  knowledge  that  his  subordinate  did  falsify  an  official 
report  regarding  an  accident  did  not  report  said  act  to  the 
Department. 

A  hearing  on  the  charges  was  held  before  a  memiber  of  the 
Police  Board,  on  June  9,  1970. 

The  Police  Board  rendered  its  Finding  and  Decision  on 
August  14,  1970  in  which  the  Board  found  that  the  plaintiff 
was  guilty  of  violating  Rule  2  in  that  the  conduct  of  plaintiff 
was  not  that  which  the  Department  expects  from  a  reasonable, 
prudent  and  diligent  and  cautious  officer;  that  plaintiff 
violated  Rule  5  in  that  on  November  16,  196  9,  having  knov/ledge 
and  information  that  one  Helmuth  Konrad  had  committed  several 
traffic  violations,  he  failed  to  take  proper  action  to  have 
Konrad  charged  with  said  violations;  and  that  plaintiff  was 
further  guilty  of  violating  Rule  5  in  that  en  November  13,  1969, 
he  failed  to  exercise  his  supervisory  authority  over  Patrolman 
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Frank  Visco,  his  subordinate,  to  oversee  that  the  proper        .":•: 
reports  and  citations  were  made  and  issued  regarding  their 
investigation  of  an  accident  involving  one  Helmuth  Konrad. 

The  Police  Board  ordered  that  plaintiff  be  suspended  from 
his  position  as  a  'Sergeant  in  the  Department  of  Police  from 
May  1,  1970  to  November  1,  1970. 

The  plaintiff  filed  a  complaint  for  administrative  review 
on  August  25,  1970.   The  defendants  filed  their  answer,  with 
the  complete  record  of  proceedings  had  before  the  Police  Board 
attached  thereto,  on  September  30,  1970. 

On  Noveml)er  23,  1970  the  judgment  order  was  entered.   The 
trial  court  found  that  there  was  ndb  sufficient  substantial, 
competent  evidence  to  support  No.  6,  failure  to  charge  Konrad 
with  traffic  violations,  and  7,  failure  to  see  that  Patrolman 
Visco  filed  traffic  charges  against  Konrad,  of  the  Findings 
and  Decision  of  the  Police  Board  and  that  said  Nos.  6  and  7  are 
contrary  to  the  manifest  weight  of  the  evidence;  that  No.  5, 
plaintiff  did  not  conduct  himself  as  a  reasonable,  prudent, 
diligent  and  cautious  officer,  of  the  Findings  and  Decision  of 
the  Police  Board  is  predicated  upon  Nos.  6  and  7  of  said  Findings 
and  Decision  and  the  said  No.  5  is  a  repetition  of  Nos.  6  and  7. 
The  trial  court  then  ordered  that  Nos.  1  through  4  of  the 
Findings  and  Decision  of  the  Police  Board  [1.   Plaintiff  was 
a  Sergeant  of  Police  in  the  Chicago  Police  Department;  2.   Charges 
were  filed  and  served  on  plaintiff;  3.   A  hearing  was  held  on 
the  charges;  4.   Plaintiff  appeared  in  person  and  was  represented 
by  legal  counsel  of  his  own  choosing.]  be  affirmed;  that  Nos.  5, 
6  and  7  of  the  Findings  and  Decision  be  reversed;  that  the 
decision  of  the  Police  Board  that  cause  exists  for  the  suspension 
of  Clarence  F.  Kerr  as  a  Sergeant  in  the  Police  Department 
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and  from  the  service  of  the  City  of  Chicago  for  six  months  be 
reversed;  that  the  order  of  the  Police  Board  suspending  Clarence 
F.  Kerr  from  his  position  as  a  sergeant  in  the  Police  Department 
from  May  1,  1970  to  Novemiber  1,  1970  be  reversed;  and  that 
Clarence  F.  Kerr  be  reinstated  as  a  sergeant  in  the  Police 
Department  and  in  the  service  of  the  City  of  Chicago  as  of 
May  1,  1970. 

The  sole  issue  on  appeal  is  whether  the  judgment  of  the 
trial  court  is  contrary  to  the  manifest  weight  of  the  evidence. 
Since  the  Police  Board  did  not  find  the  plaintiff  guilty  of 
violating  Rule  21  (failure  to  report  that  Patrolman  Frank  Visco 
solicited  and  accepted  a  bribe) ,  we  will  limit  our  opinion  to  a 
review  of  the  record  to  determine  whether  the  plaintiff  was 
guilty  of  violating  Rule  5,  "Failure  to  perform  a  duty",  in 
failing  to  charge  Helmuth  Konrad  with  traffic  violations;  and, 
whsther  he  further  violated  Rule  5,  in  failing  to  exercise  his 
supervisory  authority  over  Patrolman  Frank  Visco,  his  subor- 
dinate, and  to  see  that  the  proper  report  and  citations  were 
made  and  issued  regarding  the  accident  involving  Helmuth  Konrad. 

The  defendants  argue  that  the  record  establishes  that 
Helmuth  Konrad  committed  several  traffic  violations;  that  Konrad, 
"a  man  unaccustomed  to  any  beverages  stronger  than  beer,  who 
did  not  usually  drink  at  all,  downed  six  doubles  of  brandy  in 
3-1/2  hours,  and  then  drove  his  automobile  several  m.iles,  until 
his  progress  v;cis  impeded  by  his  driving  through  the  plate  glass 
window  of  an  automobile  service  station  near  his  hom.e  and  then, 
completely  stopped,  after  several  more  miles  of  wild  driving, 
this  time  with  a  broken  leg,  when  he  crashed  through  a  garden 
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and  into  the  side  of  a  house".   The  defendants  state  that  these  :•:. 
events  violated  section  11-501  of  the  Illinois  Vehicle  Act 
(111. Rev. Stat. ,  1971,  ch.  95-1/2,  par.  11-501),  which  provides: 
"No  person  who  is  under  the  influence  of  intoxicating  liquor 
may  drive  or  be  in  actual  physical  control  of  any  vehicle  v/ithin 
this  State." 

Defendants'  argument  is  based  on  the  theory  that  Konrad 
was  intoxicated  and  that  the  accidents  were  caused  by  his 
intoxication.   In  the  early  stages  of  the  investigation  the 
plaintiff  reached  the  same  conclusion.   The  plaintiff  testified 
that  he  told  Mr.  Martin,  the  owner  of  the  house  which  Konrad 
struck,  that  it  was  apparently  a  case  of  a  driver  running  off 
the  roadway  and  striking  the  building;  that  perhaps  Mr.  Konrad 
had  fallen  asleep;  that  they  weren't  sure;  that  they  were  going 
to  issue  a  traffic  citation  for  running  off  the  roadv/ay;  and  that 
he  instructed  Patrolman  Visco  to  give  the  necessary  court  infcrmci- 
tion  to  Mr.  Martin,  to  write  out  his  name,  address,  telephone 
number  and  insurance  identification  card,  court  date,  charge,  the 
time  the  case  v/ould  be  heard,  and  the  room  in  which  it  v/ould  be 
heard.   The  plaintiff  further  testified  that  later  he  spoke  to 
Konrad  in  the  emergency  room  at  Resurrection  Hospital  and  Konrad 
said,  "I  got  hit,  I  got  hit."   The  plaintiff  then  spoke  to 
Mrs.  Konrad  and  her  brother-in-law.  Otto  Bernsee,  at  the  hospital 
and  they  told  him  that  Konrad  kept  the  car  iironaculate,  there 
wasn't  a  scratch  on  it,  it  was  always  cleaned  and  polished;  that 
Mrs.  Xonrad  said  that  Mr.  Konrad  told  her  that  he  got  hit;  that 
if  the  trunk  is  open,  that  car  is  damaged  and  Konrad  said  he  got 
hit.   Plaintiff  further  testified  that  because  of  the  statements 
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by  Mr.  Konrad,  Mrs.  Konrad  and  Otto  Bernsee,  they  all  went  back  to 

Rascher  and  Octavia  and  again  examined  the  car.   The  plaintiff 

testified  that  when  he  arrived  at  Rascher  and  Octavia,  Mrs.  Konrad, 

Mr.  Bernsee  and  Patrolman  Visco  had  not  as  yet  arrived;  and  that  the 

plaintiff  examined  the  car  very  closely  v/ith  a  flashlight;  that  "the 

front  seat  was  busted  backwards,  it  was  on  an  angle  like  a  90  degree 

angle";  that  "you  couldn't  drive  the  car  in  the  position  it  was  in"; 

that  "on  the  back  of  the  bumper  there  was  a  dent  and  above  the  bumper 

dent  there  v.'as  a  dent  on  the  mudguard";  and  that  "the  trunk  was  all 

sprung  out  of  shape".   Mrs.  Konrad  said,  after  she  arrived  at  Rascher 

and  Octavia  and  had  examined  the  automobile,  "I  told  you  there  was 

damage  on  the  car,  that's  where  he  got  hit."   After  examining  the 

automobile  and  discussing  the  matter  with  Patrolman  Visco,  out  of 

the  presence  of  Mrs.  Konrad  and  Bernsee,  the  plaintiff  instructed 

Patrolman  Visco  to  make  out  a  report  that  it  v;as  a  two-car  accident, 

with  the  other  vehicle  leaving  the  scene  of  the  accident. 

Ronald  Hanzel,  the  manager  of  the  Wellington  Towing,  Inc., 

testified  that  on  November  18,  1969,  he  examined  a  white  Chrysler 

ov/ned  by  Mr.  Konrad  in  his  lot  at  253  2  N.  Pulaski;  that  the  front 

of  the  automobile  was  damaged;  there  was  quite  a  bit  of  damage  around 

the  automobile  and  the  back  of  the  vehicle  and  the  trunk  was  smashed 

in,  dented. 

Although  Konrad  testified  that  he  had  six  double  brandies 

in  the  tavern,  there  is  no  substantial  evidence  in  the  record  which 

indicates  that  the  plaintiff  knew  on  November  13,  1969,  or  November 

16,  1969,  that  Konrad  was  under  the  influence  of  intoxicating  liquor 

or  was  violating  any  traffic  regulations  at  the  time  he  hit  the  Aamco 

station  or  at  the  time  he  ran  off  the  roadway  at  Rascher  and  Octavia 

and  hit  the  house  ov/ned  by  Martin. 
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The  plaintiif  testified  that  at  the  cime  he  went  over 
and  talked  to  Konrad  on  the  lawn,  there  was  no  odor  of  alcohol 
about  Konrad. 

John  Janiszev.'ski,  a  fireman  assigned  to  Ambulance  20  on 
Noverabei"  13,  1959,  testified  that  he  had  occasion  to  respond  to 
a  call  at  the  location  at  Rascher  and  Octavia;  that  he  trans- 
ported Konrad  to  the  Resurrection  Hospital  and  during  the  period 
of  time  he  was  transported  to  the  hospital,  Janiszewski  was  the 
driver  of  the  ambulance;  that  Janiszewski  was  definitely  close 
enough  to  "determine  whether  or  not  there  was  an  odor  of  alcohol' 
on  Konrad '  s  breath;  and  that  Janiszev/ski  did  not  detect  the  odor 
of  alcohol  on  Konrad' s  breath. 

James  Stewart,  a  Fire  Department  ambulance  operator, 
testified  that  he  had  occasion  to  respond  to  a  call  to  go  to 
the  scene  of  Rascher  and  Octavia  on  November  13,  1969;  that  he 
was  close  enoiigh  to  Konrad  to  "determine  whether  or  not  he  had 
an  odor  of  alcoholic  beverages  upon  his  breath,  because  I  picked 
him  up  off  the  gx-ound  and  put  him  on  the  backboard"  ;  and  that 
Stewart  did  not  "smell  any  odor  of  alcoholic  beverages  on  his 
breath  throughout  the  trip." 

Although  the  findings  of  an  administrative  agency  are 
deemed  to  be  prima  facie  true  and  correct,  and  although  the 
provisions  of  the  Administrative  Review  Act  have  been  construed 
to  mean  that  courts:  are  not  authorized  to  reweigh  evidence  or  to 
make  an  independent  determination  of  facts,  it  is  eq;aally  true 
that  the  findings  of  an  administrative  agency  and  the  order 
predicated  thereon  must  rest  upon  competent  evidence  and  be 
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supported  by  substantial  evidence,   Harrison  v.  Civil  Service 

Co;maission  (1953),  1  111.  2d  137,  115  N.E.2d  521;  Menning  v. 

Dcpt.  of  Registration  (1958),  14  111. 2d  553,  153  N.E.2d  52. 

In  Jordan  v.  Civil  Service  Com.  (1972),  4  Ill.App.3d 

741,  281  N.E.2d  657,  the  court  said  (4  Ill.App.3d,  pp.  746-747): 

"While  it  is  v/ell  settled  that  findings  of  fact  by  an 
administrative  agency  are  prima  facie  true  and  correct 
(111. Rev. Stat. ,  1969,  ch.  110,  par.  274)  and  that 
courts  are  not  authorized  to  re'./eigh  the  evidence  or 
to  make  an  independent  determination  of  facts  (Parker 
V.  The  Department  of  Registration  and  Education,  5  111. 
2d  288,  125  N.E.2d  494),  a  reviewing  court  is  still  not 
relieved  of  the  important  duty  to  examine  evidence  in 
an  impartial  manner  and  to  set  aside  findings  unsupported 
in  fact.  (Oakdale  Community  Consolidated  School  Di-trict 
No.  1  V.  County  of  School  Trustees  of  Randolph  County, 
12  111. 2d  190,  195,  1-5  N.E.2d  736,  738;  Wheeler  v. 
County  Board  of  School  Trustees  of  Whiteside  County, 
62  Ill.App.2d  467,  477,  210  N.E.2d  609,  613-14.)   The 
fact  that  an  agency  heard  witnesses  testify  does  not 
permit  the  blind  approval  of  these  findings  by  a  court 
of  review.   (Drezner  v.  Civil  Service  Commission,  3  98 
111.  219,  75  N.E.2d  303;  Gasparas  v.  Leack,  93  111. 
App.2d  99,  235  N.E.2d  359.)   Rather,  findings  of  admin- 
istrative agencies  m.ust  be  supported  by  substantial 
evidence,  (Gib^,s  v.  Orlandi,  27  111.  2d  368,  371,  189 
N.E.2d  233,  235),  and  v.'here  it  is  found  that  the  agency 
order  is  without  substantial  foundation  in  the  evidence, 
it  is  the  duty  of  a  coui't  of  reviev.'  to  set  it*  aside. 
Illinois  Central  R.  R.  v.  Illinois  Commerce  Commission , 
395  111.  303,  313,  70  lI.E.2d  64,  69." 

In  light  of  the  foregoing,  it  is  apparent  that  the  record 
in  the  case  at  bar  does  not  rest  upon  sufficient,  competent 
evidence  and  does  not  contain  any  substantial  evidence  to  sustair 
the  Finding  and  Decision  of  the  Police  Board. 

Although  the  cases  cited  by  the  defendants  correctly  set 
forth  the  general  lav;  to  the  effect  that  in  a  civil  service  case 
the  courts  cannot  reweigh  the  evidence,  the  cases  are  not 
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applicable  to  the  facts  in  the  case  at  bar  where  there  is  no 
substantial  evidence  to  sustain  the  Finding  and  Decision  of  the 
Police  Board. 

The  judgment  of  the  trial  court  is  affirmed. 

Judgment  Affirmed. 


Third  Division.   Justices  Dempssy,  KcNainara  and  Stamos  participated. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff -Appellee, 

vs. 

JAMEiS    C7vRTER,    otherwise    called 
JA^ffiS    HARRIS, 


A8ST 


APPEAL  FROM  THE  CIRCUIT 

COURT  OF  COOK  COUNTY. 

HON.  EARL  S.  STI^'.YHOR-N , 
PRESIDING. 


Defendant-Appellant . 
PER  CURIAM: 

James  Carter,  otherwise  called  James  Harris,  (defendant) 
was  found  guilty  after  a  bench  trial  of  the  crime  of  robbery  in 
violation  of  Section  18-1  of  the  Criminal  Code,  and  was  sentenced 
to  a  term  of  4  to  8  years  in  the  penitentiary.   Ill . Rev. Stat . 
1969,  ch. 38 , par. 18-1.   On  this  appeal  he  contends  that  his  guilt 
was  not  proven  beyond  a  reasonable  doubt,  that  the  police  employed 
improper  and  suggestive  identification  procedures,  and  that  his 
sentence  is  excessive. 

John  S■^umigala  testified  for  the  People  that  he  was  crossing 
the  Jackson  Boulevard  bridge  on  his  way  to  the  Goodman  Theater  in 
Chicago  about  8:00  p.m.  on  Februar\'  19,  1971,  when  the  defendant, 
in  the  company  of  five  other  youths,  knocked  him  to  the   ground 
and  dragged  him  u;'>dDr  the  bridge,  where  he  was  beaten  and  robbed 
of  his  wallet,  wristwatch,  coat  and  rings.   The  v/itness  testified 
that  the  lighting  was  good  from  the  Art  Institute  floodlights  and 
overhead  bridge  lights  and  that  ha  observed  the  cetendant  for  a 
period  of  ten  to  fifteen  minutes.   The  witness  v;3S  taken  to  a 
hospital  for  emercrency  treatment,  where  he  later  identified  the 
defendant  and  one  of  tne  other  youths,  who  were  brought  there  by 
police,  as  his  assailants;  defendant  was  wearing  the  v/itness' 
coat  and  an  officer  had  the  witness'  wristwatch  v/hich  defendant 
had  been  wearing.   The  witness  suffered  severe  injuries  as  a 
result  of  the  beating  and  rem.ained  in  the  hospital  for  three  days. 

At  a  hearing  on  a  motion  to  suppress  evidence,-  Chicago 
Police  Officer  Nathaniel  O'Malley  testified  that,  he  received  a 
description  of  two  of  the  assailants  and  observed  the  defendant 
and  cinothcr  youth  who  matched  tlie  descriptions  walking  along 
Wabash  Avenue  in  the  Loop.   The  two  youths  were  first  taken  to 
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be  viev/ed  by  a  pe-oon  who  had  also  allegealy  been  robbed  and 
beaten  a  few  minutes  before,  and  were  then  taken  to  the  hospital 
where  they  v/ere  identified  by  Szumigala.   Defendant  had  been 
wearing  Szumigala 's  coat  and  wristv;atch. 

Defendant's  position  at  trial  and  at  the  hearing  on  the 
motion  to  suppress  was  that  he  was  walking  along  Wabash  Avenue 
when  he  was  called  over  to  a  police  van  by  the  officer,  told  that 
he  matched  the  description  of  a  robber^'  suspect,  and,  along  with 
another  youth  who  was  at  the  van,  was  placed  under  arrest  and 
taken  before  tv;o  men  for  identification  purposes.   The  defendant 
denied  robbing  or  beating  the  complaining  witness  that  night. 

Defendant  contends  that  he  was  not  proven  guilty  beyond 
a  reasonable  doubt,  arguing  that  the  record  fails  to  contain  any 
testimony  of  Mr.  Szumigala,  but  only  the  hearsay  testimony  of 
the  arresting  officer.   Mr.  Szumigala's  testimony,  as  the  State 
notes,  was  inadvertently  omitted  by  the  court  reporter  from  the 
original  record  filed  in  this  court,  but  has  since  been  supplied 
by  the  State;  however,  references  in  the  original  record  reveal 
that  Mr.  Szumigala  did  in  fact  testify  at  the  trial.   That 
testimony,  as  noted  above,,  shows  that  defendant  did  beat  and  rob 
Mr.  Szumigala,  whereas  defendant's  evidence  was  that  defendant 
did  not  beat  and  rob  him.   That  conflict  v;as  for  resolution  by 
the  trier  cf  fact  and  the  circur.stances  here  do  not  warrant  our 
setting  aside  that  determination.   People  v.  Floming,  50  111.  2d 
141,  145,  277  N.E.2d  872. 

As  to  defendant's  contention  that  the  police  employed 
improper  procedures  in  acquiring  an  identification,  the  police 
v/ere  confronted  ]iere  with  a  situation  where  the  suspects  were 
arrested  within  minutes  of  the  commission  of  the  crime  and  in 
the  vicinity,  and  the  victim  of  the  robbery  had  been  taken  to 
the  hospital  for  emergency  treatment  for  injuries  received 
during  the  robbery.   The  show-up  at  the  hospital  v;as  proper. 
People  V.  Young,  46  111. 2d  82,  87,  263  N.E.2d  72,   Furchcrmore , 
Mr.  Szum.igala's  testimony  shows  that  there  was  an  independent 
basis  for  his  in-court  identification  of  the  dc^fendant,  since 
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he  had  ample  tir.ic  and  opportunity  to  observe  his  attacker 
during  the  incident.   People  v.  Speck,  41  111. 2d  177,  193, 
242  N.E.2d  208. 

Defendant  lastly  contends  that  his  sentence  is  excessive 
in  light  of  his  young  age  and  his  past,  non-violent  criminal 
record.   Defendant  was  on  probation  at  the  time  of  the  commission 
of  the  instant  crime.   Further,  the  victim  of  the  robbery  was 
brutally  beaten  and  severely  injured  during  the  robbery,  all  for 
no  apparent  reason.   This  court  will  not  reduce  a  sentence  un- 
less it  constitutes  a  clear  departure  from  the  spirit  and  purpose 
of  the  law,  or  is  so  excessive  that  it  lacks  proportion  to  the 
offense.   People  v.  Taylor,  33  111. 2d  417,  211  N.E.2d  673,   The 
sentence  imposed  by  the  trial  court  under  the  circumstances  of 
this  case  is  not  excessive  nor  does  it  constitute  a  departure 
from  the  spirit  of  the  law. 

For  these  reasons  the  judgment  of  the  circuit  court  of 
Cook  County  is  affirmed. 

Judgment  affirmed. 
Third  Division.   Justice  Schwartz  did  not  participate. 
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V/ILLIAM   KAUITT, 

V. 


Plaintif f-Apoellant , 


BETH  HAMIDR-^SII  HACHODESH  CEMETERY 
ASSOCIATION,  a  cenctery  association, 

Def ondant-ADDelloe . 


APPEAL  FROM 
CIRCUIT  COURT 
OF  COOK  COUNTY, 


HONORABLE 

LESTER  JANKOVJSKI  , 

PRESIDING. 


MR.  PRESIDING  JUSTICE  DRUCKER  delivered  the  opinion  of  the  court; 


Plaintiff  brouaht  suit  against  defendant  cenetery  association 
for  injuries  alleqedly  sustained  when  he  fell  on  a  sidev;alk 
located  in  a  cemetery  ooerated  by  the  association.   Plaintiff 
appeals  from  a  directed  verdict  for  defendant  entered  at  the  close 
of  plaintiff's  evidence. 

On  appeal  plaintiff  contends  that:   (1)  the  granting  of  the 
directed  verdict  was  improper;  (2)  that  the  court  erred  in  refus- 
ing to  admit  the  testimony  of  an  expert  tendered  by  plaintiff; 

(3)  the  trial  court  erred  in  grantincr  defendant  a  continuance;  and 

(4)  vv'itness  fees  should  have  been  granted  to  plaintiff  for  a  con- 
tinuance "unduly  soucrht"  by  defendant. 

Plaintiff  alloced  that  he  fell  on  a  sidG;-;alk  in  defendant's 
cemetery  and  that  defendant  had  allowed  the  sidev/alk  to  become 
pitted  and  gutted  over  a  period  of  time  and  thus  unsafe. 

At  trial  p].aintiff  testified  that  on  Sunday,  December  17, 

196  7,  he  visited  the  cemetery  of  the  defendant  association.   He 

further  testified: 

I  was  'walkina  by  the  sidewalk  there  and 
it  socm.ed  like  I  Gtc^oed  in  a  role.   It  was 
covered  with  rocks  and  dirt  and  fell  and  my 
foot  went  cut  from  under  m.e  and  I  fell. 

He  injured  his  richt  lea.   Plaintiff  called  for  help  for  about  25 

or  .10  minutes.   No  one  came  to  his  aid.   Plaintiff  crav;led  back 

to  his  car  and  drove  home  using  his  left  foot.   He  saw  his  doctor 

the  followina  day  and  was  then  hosnitali-'-ed  for  four  days.   He 
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missed  two  or  three  weeks  of  work  and  v;hen  he  finally  returned  to 
work,  he  could  v/ork  only  three  or  four  hours  a  day  due  to  his 
injured  foot. 

Plaintiff's  counsel  introduced  photographs  depicting  the 
sidev/alk  on  which  plaintiff  fell.   Plaintiff  was  able  to  identify 
his  Exhibit  No.  3  as  depicting  the  condition  of  the  sidewalk  v/hen 
he  fell.   The  photograph  shows  a  portion  of  sidewalk  v/ith  an 
uneven  surface  but  no  hole. 

On  direct  examination  plaintiff  testified  that  it  "seemed" 
like  he  stepped  in  a  hole,  but  his  testimony  was  equivocal.   On 
cross-examination  he  testified  that  he  did  not  see  any  hole.   And 
at  his  deposition  ho  stated  tliat  he  fell  because  he  stepped  on  a 
stone  on  the  sidewalk. 

Plaintiff  called  the  president  of  the  defendant  cemetery 
association,  florris  Sider,  under  Section  60  of  the  Civil  Practice 
Act.   He  testified  that  he  had  been  president  of  the  association 
for  about  20  years,  and  that  he  was  familiar  with  the  portion  of 
sidewalk  where  plaintiff  claimed  he  fell.   He  testified  that  there 
were  no  holes  of  any  kind  in  the  sidev;alk.   Plaintiff's  counsel 
attempted  to  inneach  the  witness  v;ith  the  photograph  of  the  side- 
walk, plaintiff's  Exhibit  No.  3,  but  was  unsuccessful.   This 
concluded  the  plaintiff's  case. 

We  believe  that  the  trial  court  correctly  directed  a  verdict 
for  defendant  at  the  close  of  plaintiff's  case.   Plaintiff's 
evidence  was  contradictory  and  inconclusive.   Plaintiff  never 
established  -.lotice  of  the  defect  on  the  part  of  defendant.  The 
president  of  the  ceraetory  association,  I'Icrri's  Sidor,  called  under 
Section  GO,  testifier!  th'it  there  •was    no  hole  or  defect.   Plaintiff, 
to  the  extent  that  Sider' n  testimony  was  uncontradicted  and 
unrehuttod,  is  bound  bv  his  testimony.   Dinitrijevic  v.  Chicgm 
Wesley  Memorial  Hosn.,  P2  111.  App.2d  251,  236  N.E.2d  309,  leave 
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to  appeal  denied  38  111. 2d  G29,   .Moreover,  this  is  not  a  situation 
in  which  notice  can  be  inferred  on  the  basis  of  the  nature  of  the 
defect  or  nhotographs  of  the  defect.   Tolr^.an  v.  Wioboldt  Stores, 
Inc. ,  33  111. 2d  519,  233  N.E.2d  33.-  Plaintiff's  testimony  as  to 
the  nature  of  the  defect  v;as  conflicting  and  unclear;  the  photo- 
graph is  a  close-up  of  a  sidewalk  but  contains  no  background  to 
establish  its  location,  and  there  v;as  no  foundation  as  to  v;hen 
the  photograph  was  taken.   Therefore,  notice  cannot  be  supplied 
here  fron  the  defect  itself.   Hence,  we  believe  that  the  test  set 
forth  in  Pedrick  v.  Peoria  &  Eastern  R.R.  Co.,  37  111. 2d  494,  510, 
229  N.E.2d  504,  as  applied  to  the  facts  in  the  case  at  bar,  re-juires 
an  affirmance  of  the  directed  verdict. 

Plaintiff  also  asserts  that  the  trial  court  should  have 
admitted  testim.ony  of  a  "concrete  expert"  v;ho  would  have  testified 
that  he  made  an  inspection  a  year  or  two  after  plaintiff  fell  and 
that  the  defective  sidev;alk  had  been  in  poor  condition  for  a  period 
of  20  years  thus  putting  the  owners  on  notice  as  to  its  condition. 
The  record  indicates,  hov;ever,  that  no  offer  of  proof  was  made,  and 
a  proper  motion  was  not  put  before  the  court.   The  expert's  exis- 
tence was  raised  only  in  a  post- trial  r.otion„   Hence,  the  m.atter 
is  not  properly  before  this  court,  and  v/e  need  not  consider  it. 

Plaintiff  also  contends  that  the  court  erred  in  permitting 
■defendant  a  continuance  because  the  purpose  of  the  continuance  was 
to  pursue  further  discovery.  Further,  plaintiff  seeks  v.-itness  fees 
incurred  due  to  this  continuance  since  his  witnesses  were  at  court 
on  the  day  set  for  trial  and  had  'to  return  clue  to  the  continuance. 
Plaintiff  made  a  motion  for  witness  fees,  which  was  denied,  and  ho 
appeals  from  that  order  also^ 

The  granting  of  a  continuance  is  a  matter  that  is  solely 
within  the  discretion  of  the  trial  court.   Plaintiff  here  had  the 
burden  of  showing  that  the  nranting  of  the  continuance  amounted  to 
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a  manifest  abuse  of  the  trial  court's  discretion.   Commnnit"  I'os--. 


V.  Industrial  Com. ,  44  111. 2d  119,  123,  254  N.E.2d  448.   Nothina 
in  the  record  suaaests  that  the  action  of  the  trial  court  amounted 
to  an  abuse  of  its  discretion,  and  v;e  reject  nlaintiff's  flat 
assertion  that  "no  cause  may  be  continued  to  nermit  further  dis- 
covery."  See  111.  Rev.  Stat.  1969,  ch.  IIOA,  par.  201(^). 

The  issue  of  witness  fees  is  not  properly  before  this  court 
because  the  point  was  not  preserved  for  review.   It  is  clear  from 
the  record  that  V7hen  the  notice  of  appeal  was  filed,  plaintiff's 
motion  requesting  v/itness  foes  had  not  yet  been  ruled  upon.   This 
is  evident  from  the  language  of  plaintiff's  notice  of  appeal  which 
states : 

In  the  event  that  Plaintiff's  Motion  for 
Witness  Fees  is  denied  on  July  8,  1971,  Plain- 
tiff also  Prays  that  an  Order  be  entered  by 
the  Appellate  Court  reversing  that  Order,  and 
remanding  for  further  proceedings  not  incon- 
sistent with  that  Mandate. 

After  the  trial  court  ruled  on  the  motion  requesting  witness  fees, 

plaintiff  should  have  amended  his  notice  of  appeal  as  provided  in 

Supreme  Court  Rule  303(c)(4).   111.  Rev.  Stat.  1969,  ch.  ]10A,  par. 

303(c) (4).   Since  this  was  never  done,  and  tne  notice  of  appeal 

remained  as  above,  the  point  has  not  been  preserved  for  review. 

The  judgment  of  the  circuit  court  is  affirmed. 

AFFIPJ-IED. 

English  and  Lorenz,  JJ.,  concur. 
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PEOPLE  OF  Tin:  r.i'^.TE  OF  ILLINOIS, 

Plaintiff-Appellee, 

vs. 
FRANK  CURRY  (Impleaded) , 

Petitioner-Appellant . 
PER  CURIA.M*  (Fifth  Division,  First  District)  : 

Defendants  Frank  Curry  and  Freddie  Cleminons  were 
indicted  for  the  armed  robbery  of  Eddie  Ford.   (111.  Rev.  Stat, 
1969,  ch.  38,  par.  18-2.)   After  a  bench  trial,  each  was  found 
guilty  of  the  lesser  included  offense  of  robbery  (111.  Rev.  Stat. 
1969,  ch.  38,  par.  18-1)  and  defendant  Curry  was  sentenced  to  not 
less  than  two  nor  more  than  four  years.   Cleminons  was  sentenced 
to  a  term  of  six  months  and  three  years  probation  but  did  not 
appeal. 

On  appeal  defendant  Curry  contends:  (1)  he  v;a3  not 
proven  guilty  beyond  a  reasonable  doubt  because  the  testiraony 
of  the  State's  witnesses  was  discredited,  was  improbable  and 
inconsistent  with  the  physical  evidence;  and  (2)  the  court 
should  have  accepted  defendant's  hypothesis  of  innocence  since 
the  evidence  fairly  perm.itted  such  an  inference. 

Four  persons  testified  at  the  trial:  Eddie  D.  Ford, 
police  officers  Richard  VJaszkiewicz  and  Richard  Jablonski,  and 
Freddie  Clemmons. 

Ford  testified  that  before  midnight,  after  having  a 
few  beers,  he  walked  in  the  area  of  47th  Street  and  Indiana  until 
about  1:00  A.M.  on  the  morning  of  April  17,  1971,  when  he 
decided  to  get  something  to  eat  with  a  "crippled  fellov;"  named 
Manuel.   They  entered  a  cab  parked  at  the  "L"  station  on  47th 
Street.   Curry  and  Clemmons  also  got  into  the  cab.   At  4  8th  and 
Vincennes,  he  v;as  dragged  out  of  the  cab  by  either  Curry  or 
Clemamons,  cut  on  the  face,  beaten  up,  and  robbed  of  his  watch 
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and  coin  purse.   At  trial  Ford  identified  both  defendants  as 
his  robbers. 

The  officers,  VJaszkiewicz  and  Jablonski,  testified  that 
they  were  on  patrol,  during  their  midnight  shift,  and  cane  upon  a 
disturbance  at  4  35  East  49th  Street  at  approximately  3:00  A. 11.  on 
April  17,  19  71.   They  sav/  a  man  on  the  ground  (Ford)  with  two  men 
either  standing  or  bending  over  him  and  Jablonski  saw  that  both 
were  kicking  the  man  on  the  ground.   At  this  time,  Clemmons 
walked  over  to  the  squad  car  and  said,  "Everything's  all  right, 
officer."   Then,  Ford  hollered,  "Help,  they  just  robbed  me." 
They  saw  that  Ford  was  bleeding  from  his  face  and  proceeded  to 
place  Curry  and  Clemmons  under  arrest.   A  search  produced  a 
watch  and  coin  purse  from  the  pockets  of  Curry  and  a  knife  from 
Clemmons . 

Recalled  as  a  court  witness.  Ford  testified  that  the 
knife  taken  from  Clemmons  by  the  police  belonged  to  him  (Ford) . 

Clemmons  testified  in  his  own  behalf  that  while  walking 
home  with  his  brother-in-law,  Frank  Curry,  they  saw  Ford  lying 
on  the  ground.   A  closer  observation  revealed  that  Ford  was  hurt 
and  cut  on  his  face.   Clemmons  noticed  the  unmarked  squad  car 
approaching  and  flagged  it  down.   He  told  the  driver  (Jablonski) 
that  Ford  was  hurt  and  needed  help.   The  officers  proceeded  to 
search  him,  and  according  to  Clenimons  they  found  a  wallet,  some 
papers,  and  poolroom  chalk.   The  police  then  searched  Frank 
Curry  and  placed  on  the  hood  of  the  squad  car  a  knife  and  a 
coin  purse  that  Clemmons  said  they  had  picked  up  off  the  ground. 
Curry  did  not  testify. 

Although  Clemmons  testified  that  he  and  Curry  were 
trying  to  assist  Ford  when  the  police  came,  it  v;as  the  testimony 
of  the  police  officers  that  when  they  arrived  Ford  was  on  the 
ground  v;ith  Curry  and  Clemmons  bending  or  standing  over  him  and 
one  of  them  saw  the  feet  of  both  hitting  Ford's  body.   The 
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officers  also  testified  they  found  Ford's  wallet  and  coin  purse 
in  the  pockets  oi;  Curry  and  that  Ford  had  raade  a  positive  on  the 
scene  identification  of  Curry  and  Clernmons  as  the  persons  who 
robbed  hira. 

After  considering  the  testimony  conflicts  and  discrep- 
ancies, the  trial  judge  found  that  the  evidence  warranted  a  finding 
of  guilty  on  the  lesser  charge  of  robbery.  Vie   agree. 

It  is  the  responsibility  of  the  trier  of  fact  to  deter- 
mine the  credibility  of  witnesses  and  the  weight  to  be  given  their 
testimony,  People  v.  Bracey  (1970),  129  Ill.App.2d  57,  262  N.E.2d 
748,  and,  unless  it  can  be  said  that  the  court's  judgment  rests  on 
doubtful,  improbable  or  unsatisfactory  evidence,  or  clearly  insuf- 
ficient evidence,  a  reviewing  court  will  not  substitute  its 
judgment  for  that  of  the  trial  court,  even  though  evidence  regard- 
ing material  facts  is  conflicting  and  irreconcilable.   People  v. 
Brown  (1969),  112  Ill.App.2d  414,  419,  420,  251  N.E.2d  337. 

See  also  People  v.  Catlett  (1971),  48  111. 2d  56,  263 
N.E.2d  378,  where  it  was  held  that  the  finding  of  the  trial  court 
in  a  bench  trial  would  not  be  disturbed  although  there  were  many 
discrepancies  in  the  testimony. 

From  our  examination  of  the  record  we  do  not  believe  the 
evidence  is  so  improbable,  unreasonable  and  unsatisfactory  that  we 
should  disturb  the  finding  of  the  trial  judge  who  observed  and 
listened  to  the  witnesses.   This  conclusion  rejects  defendant's 
other  contention  that  the  evidence  fairly  permits  an  inference  of 
innocence . 

Accordingly,  the  judgment  is  affirmed. 

AFFIRIIED 
(Publish  abstract  only) 
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72-174 
UNITED  STATES  OF  AMERICA 


'^Bsr 


state  of  Illinois) 
Appellate  Court   )  ss, 
Second  District   ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  4th  day  of  December,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seventy- two,  within  and  for  the 
Second  District  of  Illinois: 

Present  --  HONORABLE  WILLIAM  L.  GUILD,  Presiding  Justice 
HONORABLE  GLENN  K.  SEIDENFELD,  Justice 
HONORABLE  JAY  J.  ALLOY,  Justice 

LOREN  J.  STROTZ  ,  Clerk 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
June  27,  1973       the  Opinion  of  the  Court  was  filed 
in  the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


NO.  72-174 


Publish  Abstract  only, 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 
-vs~ 

CHARLES  H.  GATmTAN, 

Defendant-Appellant. 


lOfr..  -  ■-  'S// 


^'^■rt.  '>::'p^^ton, 


'=frJct 


Appeal  from  the  18th 
Judicial  Circuit, 
Du  Page  County 

Hon.  Marvin  E.  Johnson 
Judge  presiding 


PRESIDING  JUSTICE  WILLIAM  L.  GUiLD  delivered  the  opinion  of 
the  court : 

The  defendant  was  separately  charged  with  driving  under 
the  influence  of  alcohol  and  driving  with  license  revoked 
on  November  12,  1970.   The  two  cases  were  consolidated  for 
trial  by  agreement  before  the  court,  without  a  jury,  and  the 
defendant  was  found  guilty  of  both  offenses.   The  court  imposed 
a  fine  of  $1,000  for  each  offense  and  sentenced  him  to  one 
year  in  Vandalia  for  each  offense,  the  two  sentences  to  be 
served  concurrently.   From  this  judgment  the  defendant 
appeals. 

Ray  Cihock  was  walking  his  dog  and  saw  the  defendant 
driving  down  a  residential  gravel  street  in  Bensenville  at 
a  very  slow  rate  of  speed.   The  defendant  stopped  his  car 
in  front  of  the  Cihock  driveway  and  slumped  over  the  wheel. 
Cihock  attempted  to  arouse  him,  was  unable  to  do  so,  and 
then  called  the  Du  Page  County  Sheriff's  office.   Officers 
Palmer  and  Ohlson  came  to  the  scene  and  after  some  difficulty 
were  able  to  arouse  the  defendant.   They  assisted  him  from 
the  car  and  walked  him  back  to  their  squad  car.   Both 
officers  smelled  the  odor  of  alcohol  emanating  from  the 
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car  and  defendant  was  unable  to  walk  alone.   At  the  Sheriff'^ 
office  various  physical  tests  for  intoxication  were  given  to 
the  defendant  and  he  was  found  to  be  unsteady  and  unsure  on 
the  test,  was  unable  to  do  the  finger  to  nose  test,  his 
clothes  were  messed,  his  eyes  were  red,  and  his  pupils 
were  dilated.   In  the  opinion  of  both  deputies  the  defendant 
was  under  the  influence  of  intoxicating  liquor. 

Defendant  testified  in  his  own  behalf.   He  said  he  had 
worked  all  night  as  a  cook  at  a  restaurant  in  Northbrook, 
Illinois;  that  he  had  taken  a  friend  home  to  Bensenville 
and  v/as  on  his  way  to  Rosemont,  Illinois,  when  he  drove  off 
the  road  and  fell  asleep  because  of  exhaustion.   He  further 
testified  that  his  friend  in  Bensenville  asked  him  in  at 
8:30  A.M.  to  sleep  but  he  stated  he  had  to  be  at  work  at 
11:00  o'clock  so  he  had  to  get  home  to  get  some  sleep. 
In  the  opinion  of  this  court  the  evidence  of  the  disinterested 
witness  Cihock  and  the  two  police  officers  indicated  intoxi- 
cation, and  defendant  was  found  guilty  beyond  a  reasonable 
doubt  of  the  offense  of  driving  while  under  the  influence 
of  intoxicating  liquor.   This  court  will  not  substitute  its 
judgment  for  that  of  the  trial  court  in  this  regard. 

We  turn  then  to  the  offense  of  driving  with  license 
revoked.   During  the  course  of  the  tiial  and  at  the  conclusion 
of  the  first  witness's  testimony,  the  State  introduced  the 
driving  record  of  the  defendant  over  the  objection  of  counsel. 
This  record  indicated  at  the  top  thereof  that  the  defendant 
had  no  valid  driver's  license  on  the  date  of  the  offense 
herein,  to-wit:   November  12,  1970.   However,  the  record 
itself  contained  thirty-five  entries  and  from  an  examination 
of  the  face  thereof  it  would  appear  that  his  driver's 
license  had  been  suspended  or  revoked  several  times. 
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The  defendant  contends  that  People  v.  Archibald  (19  72) , 
3  Ill.App.3d  591,  279  N.E.2d  84,  is  controlling  in  this  regard. 
In  Archibald  the  defendants  driving  record  was  introduced  v/hich 
contained  evidence  of  other  offenses  which  had  been  obliterated. 
The  reviewing  court  held  that  introduction  of  this  record  was 
prejudicial  as  the  jury  could  not  help  but  be  influenced  by  the 
number  of  obliterated  items.   However,  Archibald  was  a  jury 
case;  the  case  before  us  was  tried  by  the  court. 

A  different  principle  applies  in  a  bench  trial  with 

relation  to  the  admission  of  evidence.   On  such  a  trial  without 

a  jury  the  judge,  as  the  trier  of  the  facts,  is  presumed  to  have 

considered  only  such  evidence  as  is  competent.   This  has  been 

the  rule  in  Illinois  for  many  years,  both  in  civil  and  criminal 

cases  heard  without  a  jury.   In  Merchants  Dispatch  Trans.  Co. 

V.  Joesting  (1878),  89  111.  152,  155,  which  was  a  bench  trial, 

the  court  there  stated:   "We  will  not  presume  the  court,  when 

trying  a  case,  ever  considers  immaterial  or  improper  evidence 

in  reaching  a  decision."   Likewise  in  People  v.  Link  (1935), 

282  Ill.App.  520,  a  criminal  case  tried  by  the  court  without  a 

jury,  the  court  cited  Radtke  v.  People  (1912),  171  Ill.App.  462, 

with  approval   which  states  as  follows : 

"We  know  of  no  rule  of  law  that  a  court,  on  a  hearing 
without  a  jury,  is  required  to  consider,  in  the 
determination  of  the  issues,  immaterial  and  incom- 
petent evidence,  however  the  same  may  have  been 
admitted  in  the  case.   On  the  contrary  the  rule  is 
that,  on  a  trial  by  the  court  without  a  jury,  no 
improper  or  incompetent  evidence  will  be  presumed 
by  a  reviewing  court  to  have  influenced  the  court 
in  reaching  a  decision,  where  there  is  sufficient 
proper  evidence  to  justify  the  judgment,   (citations) 
There  are  also  many  Appellate  Court  decisions  to  the 
same  effect."   171  Ill.App.  at  464-465. 

We  adhere  to  that  ruling  and  find  that  there  is  no  question 

but  that  the  defendant  was  properly  found  guilty  of  driving  while 

his  license  was  revoked. 
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The  judgments  of  the  trial  court  are  affirmed, 


Affirmed, 


SEIDENFELD,  J,,  and  ALLOY,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 
vs. 

ROBERT  L.  JONES, 

Defendant-Appellant . 
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APPEAL  FROM  -THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


3lfiST 


HONORABLE 
RICHARD    J.     FITZGEPJyLD, 
PRESIDING. 


PER  CURIAM  (Fifth  Division,  First  District)   : 

Defendant  was  originally  charged  by  indictment  with  the 
crime  of  armed  robbery.   Ill . Rev. Stat .  1969,  ch.  38,  par.  18-2. 
On  August  10,  1970,  he  pleaded  guilty  and  was  admitted  to  pro- 
bation for  a  period  of  five  years,  with  direction  to  report 
monthly  to  his  probation  officer.   On  May  12,  1972,  after  a 
hearing  on  a  Rule  to  Show  Cause  why  defendant's  probation 
should  not  be  revoked,  probation  was  revoked  and  defendant  v/as 
sentenced  to  a  term  of  three  to  ten  years. 

The  Rule  to  Show  Cause  was  based  upon  the  fact  that  defendant 
had  failed  to  report  to  his  probation  officer  and  that  he  had 
been  arrested  and  charged  with  another  robbery,  which  case  had 
been  stricken  with  leave  to  reinstate  on  Marcl;  27,  1972.   At 
the  hearing  on  the  Rule  to  Show  Cause,  Probation  Officer  James 
Reed  started  to  testify  as  to  the  facts  surrounding  defendant's 
arrest  on  the  recent  robbery  charge.   The  defense  objected  on 
the  ground  of  hearsay.   The  Assistant  State's  Attorney  informed 
the  court  that  because  the  complaining  witness  was  now  deceased, 
the  testimony  of  the  investigatincr  police  officer  was  being 
offered  concerning  his  conversations  with  the  deceased.   The 
trial  court  ruled  this  testimony  inadmissible  and  struck  the 
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paragraphs  of  the  Rule  to  Show  Cause  per'. aining  to  the 
defendant's  arrest  on  the  charge  of  robbery. 

James  Anderson,  an  adult  probation  departir,ent  officer, 
testified  that  after  defendant  had  been  placed  on  probation 
in  August,  1970,  the  case  v;as  assigned  to  him.   He  produced 
the  records  of  defendant's  probation  which  had  been  kept  in 
the  ordinary  course  of  his  em.ployment.   He  further  testified 
that  defendant  had  not  reported  to  him  since  May  5,  1971  (more 
than  ten  months) .   He  had  attempted  to  locate  defendant  at 
his  last-known  address  on  three  or  four  occasions  v/ithout 
success  . 

Defendant  testified  that  when  he  was  placed  on  probation, 
he  lived  and  worked  at  839  E.  4  3rd  Street,  Chicago.   He  admitted 
that  he  had  not  reported  to  his  probation  officer  since  May  5 , 
1971.   He  stated  that  the  reason  for  his  failure  to  report  was 
that  his  father  had  suffered  a  heart  attack  and  he  had  the 
responsibility  of  seeing  to  his  father's  business  v;hile  his 
father  was  hospitalized  and  later  while  recuperating  at  home 
until  the  date  of  his  arrest  on  November  16,  1971. 

The  Public  Defender  v;as  appointed  to  represent  defendant 
on  appeal.   He  has  now  filed  a  motion  for  leave  to  withdraw, 
accompanied  by  a  brief  in  support  thereof  pursuant  to  Anders  v. 
California,  386  U.S.  738,  87  S.  Ct.  1396.   Copies  of  the  motion 
and  brief  were  mailed  to  defendant  on  February  26,  1973,  and 
he  was  advised  that  he  had  until  April  30,  1973,  to  file  any 
additional  points  he  might  choose  in  support  of  his  appeal. 
Defendant  has  not  responded. 

The  Public  Defender's  motion  to  withdrav;  states  that  after 
reviewing  the  entire  record,  it  was  his  belief  that  the  only 
possible  basis  for  an  appeal  would  be  whether  the  evidence 
sufficiently  established  that  defendant  had  violated  the  terms 
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of  his  probation,  i.e.,  that  he  had  failed  to  report  to  his 

probation  officer.   In  People  v.  Henderson,  2  Ill.App.3d  401, 

276  N.E.2d  372,  this  court,  in  considering  a  similar  contention, 

said: 

The  petition  for  revocation  of  probation 
charged  that  defendant  had  failed  to  report  to 
his  probation  officer  and  that  he  had  moved  and 
could  not  be  located.   Counsel  for  defendant  in 
effect  admitted  this  to  the  trial  court,  stated 
that  he  had  spoken  to  defendant  about  it,  and 
attempted  to  justify  the  violation  with  the  vague 
excuse  that  defendant  was  hospitalized  "in  August". 
This  contention  cannot  justify  defendant's 
failure  to  report  from  Decem.ber,  196  8,  when  he 
was  admitted  to  probation,  to  the  date  of  the 
hearing,  either  before  or  after  his  period  of 
hospitalization.   Under  these  circumstances,  and 
on  this  ground  alone,  the  court  acted  well  within 
the  bounds  of  reasonable  discretion  in  revoking 
the  probation. 

At  a  revocation  of  probation  proceeding,  the  fact  that  the 
defendant  violated  the  conditions  of  his  probation  must  be  proven 
by  a  preponderance  of  the  evidence.   People  v.  Crow^ell,  53  111. 2d 
447,  292  N.E.  721.   In  the  case  at  bar,  there  was  sufficient  evi- 
dence from  which  the  trial  court  could  find  that  defendant  had 
violated  the  terms  of  his  probation.   The  order  granting  the  de- 
fendant's probation  clearly  sets  forth  that  he  shall  m.ake  a  monthly 
report  of  his  whereabouts.   See  also  111 . Rev. Stat .  1969,  ch.  38, 
par.  117-2 (a) (3).   The  defendant  was  aware  of  his  obligation  to 
report  monthly,  as  evidenced  by  the 'fact  that  he  had  reported  to 
the  probation  departmeht  for  the  first  nine  months  of  his  probation. 
Probation  Officer  James  Anderson  testified  that  the  defendant's 
case  was  assigned  to  him  and  that  defendant  had  not  reported  to 
him  since  May  5,  1971.   Defendant's  own  testim.ony  fully  corroborated 
this  statement.   Under  these  circumstances,  the  trial  court  acted 
well  within  the  bounds  of  reasonable  discretion  in  revoking  de- 
fendant's probation. 

After  a  full  examination  of  the  record  and  of  all  of  the 
proceedings  in  accordance  with  the  dictates  of  Anders,  we  conclude, 
in  agreement  with  the  opinion  of  the  Public  Defender,  that  there 
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are  no  points  "arguable  on  their  merits''  and  that  this  appeal 
is  "wholly  frivolous." 

Defense  counsel  is  given  leave  to  withdraw,  and  defendant's 
conviction  is  affirmed. 

AFFIRMED. 

(Publish  abstract  only.) 
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No.  579  31 

PEOPLE  OF  THE  r:j">.TE  OF  ILLINOIS, 

Plaintiff-Appellee , 

vs . 
RONALD  A.  -LOVIE, 

Def endant- Appellant . 
PER  CURIAE*  (Fifth  Division,  First  District) : 

Defendant  Ronald  A.  Lov/e  was  charged  with  battery  (111. 
Rev.  Stat.  1971,  ch.  38,  par.  12-3)  and  after  a  bench  trial  v;as 
found  guilty  and  sentenced  to  six  months  in  the  House  of  Correctior. 

Defendant's  sole  contention  on  appeal  is  that  there 
existed  a  fatal  variance  between  the  charges  made  in  the  complaint 
and  the  proof  adduced  at  trial.   He  argues  that  the  complaint, 
which  stated  that  defendant  "knowingly,  without  legal  justification 
grabbed  Miss  Elisa  Haywood  by  the  neck,  and  dragged  her  into  a 
gangway,  causing  bodily  harm,  scratches  and  bruises  around  the 
neck  of  Miss  Elisa  Haywood"  and  which  further  stated  that  the  above 
actions  were  "in  violation  of  Chapter  38,  Section  12-3  Illinois 
Revised  Statute  *  *  *"  limited  the  charge  against  the  defendant 
to  that  of  one  particular  definition  of  battery,  namely  causing 
bodily  harm  to  an  individual  (see  ch.  38,  sec.  12-3a(l))  and 
excluded  the  alternative  definition  of  the  offense  of  battery, 
namely  that  of  making  physical  contact  of  an  insulting  or  provok- 
ing nature  "with  an  individual  (see  ch.    3fi,  sec.  12-3d(2)). 

Defendant  then  contends  that  insufficient  evidence  of 
bodily  harm  was  adduced  at  trial  and  since  he  was  not  charged 
with  making  contact  of  an  insulting  or  provoking  nature,  his 
battery  conviction  must  be  reversed. 

Complainant  testified  that  vnile  she  was  walking  down 
the  street  alone  at  about  10:30  P.M.  che  defendant:  crossed  over 
to  her  side  of  the  street  and  staggered  in  front  of  her,  putting 
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some  gloves  on.  The   next  thing  she  knew  "he  had  his  hands  around 

my  throat,  choking  ne  and  dragging  me  in  the  vestibule  towards  a 

gangway  towards  the  alley."   The  defendant  testified  that  he 

encountered  the  complainant  and  asked  her  if  she  would  like  to 

come  to  his  house  and  that  she  mumbled  something  and  shook  her 

head  at  which  time  defendant  attempted  to  put  his  arms  around 

her  but  she  pushed  him  and  he  just  pushed  back,  then  she  pushed 

him  away  and  screamed  and  he  said  "okay,  I  am  sorry"  and  started 

to  v/alk  away.   No  other   eyewitness  testimony  was  presented  at 

trial  and  it  is  unnecessary  to  recount  any  further  trial  testimony 

for  the  purposes  of  this  appeal. 

OPINION 

Defendant  argues  that  there  was  no  proof  of  bodily  harm 

and  that  therefore  there  was  a  variance  between  the  complaint  and 

the  proof  because  the  complaint  did  not  specifically  designate 

(other  than  a  reference  to  the  battery  statute  itself)  any  act  or 

acts  of  physical  contact  of  an  insulting  or  provoking  nature.   We 

note  the  complaint  described  the  alleged  offensive  conduct  of  the 

defendant  and  further  stated  that  said  conduct  was  in  violation 

of  "Chapter  38,  Section  12-3  Illinois  Revised  Statutes  *  *  *." 

We  believe  the  language  of  the  complaint  was  sufficiently  explicit 

for  the  defendant  to  fully  understand  the  nature  and  elements  of 

the  charge  against  him.   See  People  v.  Bowman  (1971),  132  Ill.App.2d 

744,  746,  270  N.E.2d  285,  where  it  was  said: 

The  complaints  stated  the  offense  alleged  to  have 
been  committed,  cited  the  criminal  statute  which 
the  defendants  were  accused  of  violating,  and 
charged  that  the  statute  vras  violated  due  to  the 
defendants  striking  the  complainant  about  the 
head  and  body.   The  variance  betv/een  the  language 
of  the  complaints  and  that  of  the  statute  is 
inconsequential.   Striking  the  complainant  "about 
the  head  and  body,"  described  with  specificity 
the  "physical  contact  of  an  insulting  or  provok- 
ing nature"  prohibited  by  the  statute.   The 
complaints  informed  the  defendants  with  reason- 
able certainty  of  the  charge  against  them  and 
were  sufficient  to  charge  the  offense  of  battery. 
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Under  the  authority  of  Bowman,  we  lioid  that  it  is  incon- 
sequential that  the  complaint  did  not,  iii  audition  to  describinc 
the  defendant's  alleged  conduct  and  citing  the  specific  criminal 
statute  involved,  mention  the  words  "insulting  or  provoking  nature" 
in  describing  the  defendant's  alleged  physical  contact  with  the 
complainant. 

We  also  hold  that  defendant's  contention  that  there  was 
an  insufficient  showing  of  bodily  harm  is  without  merit.   It  is 
fundamental  that  matters  of  credibility  of  witnesses  and  weight 
to  be  given  their  testimony  is  within  the  province  of  the  trial 
court  and  its  judgment  will  not  be  set  aside  by  the  reviewing 
court  unless  proof  of  guilt  is  so  unsatisfactory  as  to  create  a 
reasonable  doubt  as  to  defendant's  guilt.   People  v.  Pagan  (1972), 
52  111. 2d  525,  238  N.E.2d  102. 

From  our  examination  of  the  record  we  do  not  believe 
that  it  was  unreasonable  for  the  trial  judge  to  have  accepted 
the  testimony  of  the  complaining  witness  over  that  of  the  defendant. 
And,  in  doing  so,  it  was  reasonable  for  him  to  find  that  defendant's 
conduct,  as  testified  to  by  her,  constituted  an  intentional,  legally 
unjustified  causing  of  bodily  harm  as  required  under  Chapter  38, 
Section  12~3a(l).   There  is  no  requirement  that  evidence  be  adduced 
concerning  a  visible  injury  such  as  bruising,  scratching  or  bleed- 
ing.  It  is  sufficient  that  bodily  harm  was  inflicted.   (People  v. 
Gant  (1970),  121  'ill .App. 2d  222,  257  N.E.2d  181.)   We  believe  that 
testimony  of  choking  and  dragging  under  the  circumstances  testified 
to  by  the  complaining  witness  is  sufficient  evidence  of  bodily  harm 
to  justify  the  court's  findings.   Defendant  relies  on  People  v. 
Wright  (1966),  75  111. App. 2d  290,  221  u.E.2d  159,  which  reversed 
a  conviction  of  battery  on  the  ground  that  there  v/as  no  proof  of 
bodily  harm.   In  that  case  a  police  officer  charged  that  while 
making  an  arrest  of  Mr.  Wright,  Mrs.  Wright  "started  hitting  me, 
and  started  kicking  *  *  *."   There  was  other  evidence  that  the 
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police  officer  "knocked  her  dov/n — kicked  her  in  the  shins."   Kelr   ''-' 
conviction  for  resisting  a  peace  officer  was  affirned. 

V^e  believe  VJright  presents  a  factual  picture  substantially 
different  from  that  in  this  case  where  the  complaining  witness  was 
choked  and  dragged. 

The  judgment  is  affirmed. 

AFFIRMED 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 
vs. 

ANTHONY  W.  LUSTER, 

Defendant-Appellant . 


i 


2I.A'974 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


Hon.  Marvin  E.  Aspen, 
Presiding. 


Mr.  JUSTICE  GOLDBERG  delivered  the  opinion  of  the  court: 

Anthony  W.  Luster  (defendant)  was  charged  with  unlawful 
use  of  a  weapon  in  carrying  a  revolver  concealed  on  his  person. 
(111. Rev. Stat.  1969,  ch.38,  par . 24-1 (a)  (4)  . )   After  a  bench 
trial,  he  was  found  guilty  and  sentenced  to  serve  60  days  in 
the  House  of  Correction.   He  appeals. 

The  single  point  raised  by  defendant  in  this  court  is  that 
there  is  an  absence  of  proof  of  the  actual  concealment  of  the 
firearm  by  him.   On  the  contrary,  the  State  urges  that  the  ele- 
ment of  concealment  was  proved  beyond  reasonable  doubt  and  that 
the  trial  court  acted  correctly  in  determining  the  credibility 
of  the  witnesses. 

The  court  heard  the  testimony  of  two  police  officers  and 
of  defendant.   The  two  officers  were  driving  in  an  unmarked 
police  vehicle  in  a  northerly  direction  in  a  public  alley  in 
Chicago.   It  was  approximately  11:30  p.m.  and  the  area  was  well 
lighted.   When  their  automobile  had  traversed  some  100  feet  into 
the  alley,  they  noted  the  defendant  walking  tov/ard  their  car. 
He  was  then  30  to  40  feet  away.   The  lights  on  their  car  were 
on  and  there  were  alley  lights  some  five  feet  away. 

One  officer  testified  that  the  defendant  looked  at  them 
as  they  approached.   He  then  took  a  nickel-plated  revolver 
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from  his  right  pf^cket  and  tossed  it  int.>  a  gangway  to  the 
east.   Defendant  was  wearing  a  jacket  v/ith  slashed  pockets. 
The  officers  stopped  their  car  and  took  defendant  into  cus- 
tody.  The  second  officer  entered  the  gangway  and  retrieved 
the  revolver. 

The  first  officer  testified  that  he  saw  defendant  take 
the  gun  out  from  his  right  pocket.   The  defendant  had  nothing 
in  his  hand  while  he  was  walking  but  he  reached  into  his  right- 
hand  pocket  and  removed  the  gun.   He  stated  that  the  gun  was 
not  protruding  from  the  pocket  but  that  he  could  not  tell 
exactly  v/hether  it  was  fully  in  the  pocket  or  partially  there- 
in before  it  was  removed  by  the  defendant  and  thrown  aside. 
This  police  officer  conceded  that  he  had  made  a  report  of  the 
incident  in  which  he  simply  stated  that  he  saw  the  defendant 
throw  the  revolver  into  a  yard.   He  also  testified  before  the 
grand  jury  that  when  he  saw  defendant,  "***he  was  taking  a 
chrome-plated  object  which  resembled  a  revolver  and  tossed  it 
into  a  gangway."   The  officer  stated,  however,  that  he  told 
the  grand  jury  what  he  saw  and  that  he  saw  defendant  take  the 
gun  out  from  his  right  pocket  although  he  was  not  asked  about 
the  pocket  before  the  grand  jury. 

The  second  officer  was  driving  the  automobile.   The  first 

I 

L     police  officer  indicated  defendant  and  told  him  that  defendant 

had  just  pulled  out  a  gun  and  stepped  into  the  gangway.   He 
stopped  the  car,  ran  over  to  the  gangway  and  saw  a  silvery  ob- 
ject being  thrown  to  the  ground.   He  recovered  the  revolver. 
He  stated  that  when  he  first  saw  the  gun  it  was  leaving  defend- 
ant's hand. 

Defendant  testified  in  his  own  behalf  that  he  was  stand- 
I     ing  in  the  gangway  leaning  on  the  wall  when  he  first  saw  the 
police  officers.   He  was  coming  from  a  poolroom  and  was  going 
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to  get  his  autonio^ile.  \'Jhen   the  police  came  and  accosted 
I     him,  he  had  no  revolver  in  his  pocket;  he  threv;  nothing  into 
the  gangway;  he  did  not  see  the  officer  recover  the  gun  and 
when  they  showed  him  the  gun  he  told  them  he  did  not  know 
where  it  came  from. 

There  are  two  lines  of  decided  cases  in  connection  with 
situations  of  this  type.   The  most  frequently  cited  decision 
is  People  v.  Euctice,  371  111.  159,  20  N.E.2d  83.   In  that 
case,  defendants  were  riding  in  the  rear  seat  of  an  automobile. 
They  were  stopped  by  the  police.   An  officer  saw  one  defendant 
drop  a  pistol,  which  was  held  between  his  legs,  to  the  floor 
of  the  car.   Another  pistol  v;as  lying  on  the  floor  and  the 
second  defendant  attempted  to  kick  it  under  the  rear  seat.   The 
Supreme  Court  affirmed  conviction  of  the  defendants  for  the 
crime  then  referred  to  as  carrying  concealed  weapons.   The 
pertinent  language  used  by  the  Supreme  Court  has  since  been  re- 
peated many  times.   The  court  held  (371  111.  at  162): 

"The  statute  does  not  mean  that  the  firearm 
shall  be  carried  in  such  manner  as  to  give 
cibsolutely  no  notice  of  its  presence.   It 
merely  requires  that  the  firearm  shall  be 
concealed  from  ordinary  observation.   In 
this  case  the  court  V7as  warranted  in  finding 
defendants  had  been  concealing  their  guns  on 
or  about  their  persons,  and  that,  by  dropping 
them  to  the  floor  and  kicking  them  under  the 
rear  seat,  they  were  further  endeavoring  to 
conceal  them." 

An  exajtiple  of  a  recent  decision  by  this  court  citing  and 
depending  upon  Euctice,  is  People  v.  Latson,  5  Ill.App.3d  1100, 
284  N.E.2d  436.   Latson  involved  a  rather  similar  situation  con- 
cerning alleged  carrying  of  concealed  weapons  in  an  automobile. 
This  court  applied  the  Euctice  test  as  to  whether  the  weapons 
were  "concealed  from  ordinary  observation." 
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We  regard  Uif^ze  cases  and  the  authorities  v.'hich  they 
cite  as  decisive  in  the  situation  at  bar.   It  was  the  duty 
of  the  trial  court  as  the  trier  of  fact  to  determine  the  cred- 
ibility of  the  witnesses.   The  testimony  of  a  police  officer 
is  that  the  pistol  v/as  carried  by  defendant  and  that  it  was 
concealed  from  ordinary  observation.   The  law  did  not  require 
that  the  weapon  be  concealed  from  him  in  such  manner  as  to  give 
absolutely  no  notice  of  its  presence.   Defendant's  own  testi- 
mony does  not  support  the  present  theory  of  his  counsel  which 
is  simply  that  there  is  a  lack  of  proof  regarding  actual  con- 
cealment.  Defendant  totally  denied  the  testimony  of  both  of- 
ficers and  denied  that  he  ever  had  or  discarded  the  gun.   In 
a  situation  of  this  type,  the  determination  of  the  credibility 
of  these  witnesses  was  a  matter  for  decision  and  determination 
by  the  trial  judge.   We  can  disturb  his  findings  "***only  where 
the  evidence  is  so  unreasonable,  improbable  and  unsatisfactory 
as  to  leave  a  reasonable  doubt  as  to  defendant's  guilt."   People 
V.  Catlett,  48  111. 2d  56,  64,  268  N.E.2d  378. 

Counsel  for  defendant  urges  upon  us  the  application  here 
of  the  other  line  of  cases  involving  situations  in  which  all 
the  evidence  shows  that  defendant  was  actually  in  possession 
of  a  weapon  which  was  openly  displayed  and  readily  visible.   In 
People  V.  Crachy,  131  Ill.App.2d  402,  268  N.E.2d  467,  the  testi- 
mony was  that  an  officer  sav/  defendant  some  15  to  30  feet  away 
with  an  automatic  pistol  tucked  into  the  waistband  of  his  trousers 
The  gun  was  readily  identified  as  a  pistol.   This  court  differ- 
entiated Euctice  and  similar  cases  on  the  ground  that  (131  111. 
App.2d  at  403) : 

"In  each  case  the  evidence  indicated  an 
actual  covering  or  obstructing  of  the  weapon 
in  such  a  manner  as  to  at  least  make  diffi- 
cult its  recognition  as  a  firearm." 

4. 
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Quite  similarly,  in  People  v.  Davis,  1  Ill.App.3d  1078, 
275  N.E.2d  713,  the  police  observed  defendant  carrying  a  shot- 
gun.  Conviction  under  the  same  statute  as  involved  in  the  case 
at  bar  was  reversed.   The  court  cited  from  Euctice  and  differ- 
entiated it  with  the  statement  that,  "In  the  case  at  bar  the 
weapons  were  never  concealed  from  ordinary  observation."   1  111. 
App.Sd  at  1079. 

In  the  instant  case,  the  trial  court  acted  properly  in  ap- 
plying the  Euctice  test  and  in  concluding  from  all  of  the  evi- 
dence here  that  the  firearm  was  concealed  from  ordinary  observa- 
tion before  defendant  tossed  it  into  the  gangv;ay.   It  must  be 
recognized  that  the  entire  incident  was  over  in  a  second  or  two 
or  perhaps  even  less.   The  testimony  is  beyond  reasonable  doubt 
in  supporting  the  result  reached. 

Judgment  affirmed. 

BURKE,  P.J.,  and  HALLETT ,  J.  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintif f -Appellee , 
vs . 

ROBERT    EVAiIS, 

Defendant-Appellant . 
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APPEAL  FROM  THE  ^^'507- 
CIRCUIT  COURT        ^ 
OF  COOK  COUNTY. 


HONORABLE 

MINOR    K.    V?ILSON, 

PRESIDING. 


MR.  JUSTICE  HAYES  delivered  the  ooinion  of  the  court 


On  20  November  1S6  8  in  Indictment  Mo.  68-3985,  Robert 
Evans  (hereinafter  defendant)  was  charged  v;ith  the  offense  of 
theft  of  property  having  a  value  in  excess  of  $150^00  from  the 
person  of  the  complaining  witness  (a  soecial  police  officer 
for  the  Chicago  Transit  Jvuthoritv)  on  18  November  1968,  by 
picking  his  pocket.   At  a  bench  trial  on  14  -April  1970  on  a 
plea  of  not  guilty,  defendant  v;as  found  guilty  and  was  sen- 
tenced to  a  term  of  not  less  than  five  years  nor  more  than  ten 
years.   Under  the  then  current  law,  the  statutorily  authorised 
sentence  for  this  offense  was  imprisonment  in  the  Illinois;  State 
Penitentiary  for  up  to  ten  years.   111.  Rev.  Stat.  1969,  ch.  38, 
sec.  16-1, 

The  sole  issue  presented  in  this  appeal  is  wliother  the 
minimum,  sentence  of  five  years  is  excessive  in  that  it  unduly 
defers  defendant's  initial  eligibility  for  parole  and  thereby 
improperly  interferes  with  the  exercise  bv  the  State  correctional 
authorities  of  their  discretion  in  determ.ining  defendant's  parole 
eligibility.   Defendant  asks  that,  under  the  power  vested  in  us 
by  Supreme  Court  Rule  615  (111.  Rev.  Stat.  1971,  ch.  110(A), 
sec.  615(b)(4),  we  reduce  the  minimum  sentence  of  five  years 
in  order  that  defendant  may  sooner  become  initially  eligible  for 
parole. 

Under  the  lav;  in  1970,  initial  eligibility  for  parole 
was  determined  by  deducting  "good  him.e"  credit  (as  established 
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by  the  Department  of  Corrections)  from  the  minimum  term  of  the 
indeterminate  sentence  actually  imposed  (111.  Rev.  Stat.  1969, 
ch.  38,  sec.  123-2 ("0  (2) ) .   Under  that  formula  and  assuming  that 
this  defendant  earns  the  maximum  authorized  "good  time"  credit, 
defendant  would  become  initially  eligible  for  parole  in  three 
years  and  nine  months.   (This  computation  was  furnished  to  us 
in  defendant's  brief.) 

At  the  post- trial  hearing  in  aggravation  and  mitigation, 
the  State,  in  aggravation,  established  that  defendant  had  pre- 
viously been  convicted  of  larceny  or  theft  six  times.   Four  of  the 
convictions  were  misdemeanors,  and  tv;o  v;ere  felonies.   In  addi- 
tion, the  record  also  established  that  defendant  had  been  a  parole 
violator. 

In  mitigation,  defendant  established  that,  since  his  last 
release  from  the  Penitentiary,  he  had  been  steadily  employed  up 
to  the  time  of  his  arrest  for  the  instant  offense  (a  period  of 
roughly  14  months) . 

Defendant's  sole  issue  on  this  appeal  has  been  affected 

(if  not  indeed  effected)  by  the  new  Unified  Code  of  Corrections. 

111.  Rev.  Stat.  1972  Supplement,  ch.  38,  sec.  1001-1-1  ot  seq., 

effective  1  January  1973  (sec.  1008-6-1) .   Section  1008-2-4  of  the 

Code  provides,  in  pertinent  part,  as  follows: 

"If  the  offense  being  prosecuted  has  not 
reached  ...  a  final  adjudication,  then  for 
purposes  of  sentencing,  the  sentences  under 
this  Act  apply  if  thev  are  less  than  under 
the  prior  law  upon  which  the  prosecution 
was  commenced." 

Since  defendant's  appeal  was  pending  on  1  January  1973,  his  prose- 
cution had  not  reached  a  final  adjudication.   People  v.  Harvev 

(1973),  111. 2d  ,  294  N.E.2d  269.   Hence,  for  purposes  of 

sentencing,  the  sentences  under  the  nev;  Code  apply  "if  they  are 
less  than  under  the  prior  lav;  upon  which  the  prosecution  v/as 
commenced" . 
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Under  the  Code,  a  theft  of  property  from  the  person  or 
exceeding  $150.00  in  value  is  a  Class  3  felony.   111.  Rev.  Stat. 
1972  Supplement,  oh.  38,  sec.  16-l(e)(2).   The  maximum  term  of 
imprisonment  for  a  Class  3  felony  is  any  term  in  excess  of  one 
year  not  exceeding  ten  years.   111.  Rev.  Stat.  1972  Suoplcment, 
ch.  38,  sec.  1005-8-l(b)  (4).   Hence,  the  maximum  term  is  the  sam.e 
as  under  the  prior  law.   But  the  minimum  term  of  imprisonment  for 
a  Class  3  felony  is  one  year  "unless  the  court,  having  regard  to 
the  nature  and  circumstances  of  the  offense  and  the  history  and 
character  of  the  defendant  sets  a  higher  minimum  term  which  shall 
not  be  greater  than  one-third  of  the  maximum  terra  set  in  that  case 
by  the  court".   111.  Rev.  Stat.  1972  Supplement,  ch.  38,  sec. 
1005-8-l(c)  (4)  . 

The  maximum  term  actually  iranosed  by  the  court  in  the 
instant  case  v;as  ten  vears .   The  minimum  term  v;as  five  years  v.'hich 
is  in  excess  of  one-third  of  the  maximum.   Hence,  defendant  can- 
not receive  a  higher  minim.um  term  than  three  years  and  four  months, 
And  his  initial  eligibility  for  parole  v/ill  still  be  determined 
by  deducting  "good  time"  credit  from  the  nev;  minimum  term.   111. 
Rev.  Stat.  1972   Supplement,  ch.  38,  sec.  1003-3-3(c). 

We  do  not  regard  the  highest  minimum  term  under  the  nev; 
Code  as  excessive  in  this  case,  having  regard  to  the  nature  of 
the  offense  of  which  defendant  v;as  convicted  and  to  the  testimony 
adduced  at  the  hearing  in  aggravation  and  mitigation.   Peoole  v. 

Winfield  (1971),  I11.7vpp.2d  ,  272  N.E.2d  848:  Peoole  v. 

Brown  (1965),  60  Ill.App.2d  447,  208  N.E.2d  629;  People  v.  v:allace 
(1969),  117  Ill.App.2d  426,  254  N.E.2d  643. 

Therefore,  we  affirm  the  conviction,  and,  in  accordance 
with  the  Unified  Code  of  Corrections,  we  modify  the  sentence  and, 
as  modified,  the  minimum  sentence  shall  be  not  less  than  three 
years  and  four  months  and  the  maximum  shall  be  not  more  than  ten 
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years.   The  circuit  court  of  Cook  County  is  directed  to  issue  a 
corrected  mittiriius  in  conformance  v.'ith  this  order. 


AFFIRI'lED,  AND  REMANDED 
WITH  DIRECTIONS. 


LEIGIITON,  J.,  and  SCHVJARTZ ,  J.,  concur, 
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MR.  JUSTICE  McGLOON  delivered  the  opinion  of  the  court: 

Defendant,  Russell  Spratt,  and  his  codef endant,  Wydell 
Johnson,  were  each  charged  by  complaint  with  theft  (111 .Rev. Stat . 
1971,  ch.38,  par. 16-1)  and  battery  (111 .Rev . Stat .  1971,  ch.38,  par. 
12-3) .   They  were  tried  jointly  in  the  circuit  court  of  Cook  County 
without  a  jury.   Both  v/ere  found  guilty  as  charged,  and  Spratt  was 
sentenced  to  the  House  of  Correction  for  a  term  of  nine  months  for 
theft  and  a  term  of  six  months  for  battery,  the  sentences  to  run 
concurrently.   He  appeals. 

He  presents  two  issues:   1)  VJhether  he  v;as  proved  guilty 
beyond  a  reasonable  doubt,  and  2)  Whether  the  conviction  for  bat- 
tery must  be  reversed  because  it  arose  out  of  the  sai-ne  transaction 
constituting  his  conviction  for  theft. 

V7e  affirm  as  modified. 

The  complainant,  Bishop  Reese,  testified  at  trial  that 
on  the  night  of  October  16,  1971,  he  was  walking  across  a  vacant 
lot  on  his  way  home,  which  was  at  553  East  47th  Street  in  Chicago, 
when  he  was  attacked  by  two  young  men  who  came  upon  him  from  behind 
and  whom  he  later  identified  at  trial  as  the  defendants.   He  tes- 
tified that  they  hit  him  on  the  head  v/ith  a  stick,  knocked  him  down, 
and  v;ent  through  his  trouser  pockets.   They  stole  six  dollars,  his 
watch  and  his  v>7allet  with  his  credentials  inside.   Before  the  in- 
cident while  he  was  crossing  the  vacant  lot,  he  noticed  some  teen- 
agers sitting  on  the  steps  of  a  nearby  building  on  the  corner,  two 
of  whom  he  later  testified  were  the  defendants. 

On  cross-examination  Reese  testified  that  although  it 
was  dark  and  there  v;ere  no  lights  in  the  vacant  lot,  he  sav;  the 
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defendants'  faces-  the  leather  jackets  they  were  wearing,  and  v.'hst 
he  described  as  a  v;hite  rag  or  bandage  around  the  head  of  one  of 
the  men.   He  testified  that  he  got  a  good  look  at  their  faces  while 
he  was  lying  on  the  ground.   He  did  not  observe  if  one  or  both  of 
the  men  knocked  him  down,  but  he  did  see  both  defendants  when  they 
were  going  through  his  pockets.   He  further  testified  that  he  saw 
two  other  people  in  the  vacant  lot  during  the  attack  v;ho  had  come 
near  him.   As  he  was  lying  on  the  ground,  the  complainant  saw  one 
defendant  going  through  his  right-hand  trouser  pockets  and  the 
other  defendant  going  through  his  left-hand  trouser  pockets ,  but 
he  was  not  certain  which  defendant  was  on  his  right  side  and  which 
defendant  v/as  on  his  left  side.   The  complainant  did  not  actually 
see  Spratt  take  anything  from  him.   On  redirect  examination,  Reese 
clarified  his  previous  testimony  that  he  had  never  seen  the  de- 
fendants before  the  incident,  but  that  he  learned  their  names  from 
the  statement  of  a  police  officer  and  from  the  proceedings  in  court, 

James  Robinson,  a  Chicago  police  officer  v/ho  investigated 
the  crime,  testified  that  v;hen  he  arrived  at  the  scene,  Reese  was 
still  on  the  ground,  and  that  when  he  first  observed  the  defendants 
they  v;ere  in  the  same  general  area  together,  about  one-half  block 
from  Reese.   Officer  Robinson  also  saw  three  other  people,  two  men 
and  a  woman,  approximately  fifteen  feet  from  Reese.   Officer  Robin- 
son saw  Johnson  running  alone,  chased  him,  and  apprehended  him. 
Robinson's  partner,  another  police  officer,  chased  Spratt  and  appre- 
hended him.   Robinson  saw  his  partner  return  with  a  wallet  which 
the  complainant  identified  at  the  scene  as  his  stolen  wallet.   The 
six  dollars  and  the  watch  v;ere  not  recovered. 

Johnson  denied  comraitting  the  two  offenses.   Ke  testified 
that  he  and  Spratt  were  sitting  on  the  porch  of  the  house  v;ith  a 
girl  when  they  heard  some  screams;  that  he  saw  two  girls  and  a  boy 
attacking  the  complainant  in  the  middle  of  the  street;  that  he  and 
the  girl  v/ho  had  taken  Reese's  wallet  were  running  together  from 
the  scene  v;hen  he  was  apprehended  by  a  police  officer;  and  that  he 
told  the  officer  where  the  wallet  was  located  because  he  sav;  the 
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girl  throw  it  a'./ay  as  they  were  running. 

Spratt  testified  that  only  he  and  Johnson  were  standing 
on  the  steps  v.'hen  they  saw  the  complainant  walk  by;  that  he  saw 
the  complainant  go  around  the  corner,  and  a  few  moments  later  he 
heard  screams;  that  he  saw  a  small  group  of  people  around  the 
complainant  in  the  middle  of  the  street,  but  he  did  not  know  where 
they  came  from;  and  that  he  was  not  running  when  the  police  appre- 
hended him.   He  denied  hitting  the  complainant  or  taking  anything 
from  him. 

Defendant's  appointed  counsel,  Mr.  Goldberg,  testified 
that  he  had  a  conversation  with  the  complainant  in  his  office  be- 
fore trial.   The  complainant,  v;hen  asked  if  he  could  identify  the 
defendants  by  their  faces,  responded  that  he  could  not,  but  that 
he  felt  that  Johnson's  possession  of  the  wallet  implicated  him  in 
the  crimes. 

Defendant  argues  that  he  v/as  not  proved  guilty  beyond  a 
reasonable  doubt  because  the  complaining  v;itness  had  an  inadequate 
opportunity  to  observe  his  assailants;  because  the  crime  occurred 
at  night  in  a  vacant  lot  which  had  no  lights;  because  the  record 
discloses  that  the  in-court  identification  of  the  defendant  v/as 
based  upon  v/hat  the  complainant  was  told  by  a  police  officer  and 
not  what  he  actually  viewed  at  the  time  of  the  occurrence;  and  be- 
cause the  identification  was  based  upon  the  type  of  jacket  worn 
by  the  defendant  and  not  upon  a  view  of  the  assailants'  faces. 

"The  sufficiency  of  an  identification  raises  a  question 
of  the  credibility  of  the  witnesses  which  is  a  matter  for  the 
determination  of  the  trier  of  facts,  and  his  judgment  v;ill  not 
be  disturbed  on  review  unless  the  evidence  is  so  improbable  or 
unsatisfactory  as  to  create  a  reasonable  doubt  of  defendant's 
guilt."   (People  v.  Cooper  (1971),  270  N.E.2d  447,  448.)   "[V^here 
the  identification  of  the  accused  is  at  issue,  the  testimony  of 
one  witness  is  sufficient  to  convict,  even  though  such  testimony 
is  contradicted  by  the  accused,  provided  the  v/itness  is  credible 
and  he  viewed  the  accused  under  such  circumstances  as  would  permit 
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a  positive  identification  to  be  made."   Peorle  \'.  Stringer  (1972), 
52  111. 2d  564,  569,  289  N.E.2d  631,  634. 

In  tlie  instant  case,  the  conplainant '  s  identification 
was  positive.   At  the  trial,  v;hich  was  tv/o  days  after  the  occur- 
rence, the  complainant  identified  the  defendants.   The  complainant 
explicitly  stated  that  he  saw  their  faces.   His  testimony  that  the 
defendants  v;ere  wearing  leather  jackets  and  one  had  a  v/hite  bandage 
or  cloth  around  his  head  was  uncontradicted.    Officer  Robinson 
testified  that  the  complainant  positively  identified  both  defen- 
dants before  trial.   Both  defendants  were  arrested  near  the  vacant 
lot.   Robinson  and  Johnson  testified  that  they  saw  Spratt  running 
from  the  scene  after  the  theft  had  taken  place. 

Defendant  points  to  parts  of  the  trial  testimony  and 
alleges  that  the  complainant  v/as  confused  about  the  identity  of 
his  assailants.   In  his  brief,  defendant  states  that  during  the 
trial,  the  man  v/hom  the  compl^^inant  identified  as  Spratt  v/as 
really  Johnson,  and  the  man  v\'hom  he  identified  as  Johnson  v.'as 
really  Spratt.   The  trial  testimony  is  not  clear  as  to  v;hether, 
in  fact,  such  a  mistake  was  made.   The  uncertainty  tliat  does 
appear  in  the  complainant's  testimony  as  to  which  defendant  was 
on  either  side  of  him  while  he  was  on  the  ground  and  as  to  where 
his  wallet  was  found  only  shows  that  he  was  confused  about  the 
defendants'  names,  and  does  not  detract  from  his  positive  iden- 
tification of  the  two  men  as  his  assailants.   Defense  attorney's 
testimony  which  related  his  conversation  v;ith  the  complainant 
before  the  trial  goes  to  the  complainant's  credibility  and  the 
weight  to  be  given  to  his  testimony,  and  v;ere  matters  for  the 
determination  of  the  trier  of  fact,  v;hich ,  in  the  instant  case, 
was  the  trial  court.   'v'e  find  that  the  record  adequately  supports 
the  findings  of  the  trial  court.   The  cases  cited  by  the  defendant 
on  the  question  of  the  credibility  of  identification  testimony 
are  inapposite  on  their  facts  from  the  instant  case.   Sec,  e.g.. 
People  v.  Fiorita  (1930),  339  111.  78,  170  N.E.  690;  People  v. 
Cullotta  (1965),  32  111. 2d  502,  207  N.E. 2d  444. 
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Defendant's  second  contention  is  that  his  conviction  for 
battery  must  bo  reversed,  because  it  arose  out  of  the  same  trans- 
action constituting  his  conviction  for  theft.  Defendant's  argument 
goes  too  far.    Only  one  sentence  can  be  imposed  v/hen  different 
offenses  arise  from  the  same  conduct.   (People  v.  Smith  (1972) ,  8 
Ill.App.3d  270,  290  N.E.2d  261.)   But  two  convictions,  in  and  of 
themselves,  v/hich  are  based  on  the  same  conduct,  do  not  violate 
due  process,  and  are  proper.   (People  v.  Perry  (1971),  47  111. 2d 
402,  266  N.E.2d  330.)   In  the  instant  case  Spratt  and  his  codefen- 
dant  knocked  the  complainant  to  the  ground  in  order  to  steal  his 
wallet,  money  and  v;atch.   Under  these  circumstances,  it  v/as  impro- 
per for  the  trial  court  to  impose  sentence  on  the  battery  convic- 
tion.  People  V.  Redding  (1973),  111.  7\pp .  Ct.  No.  56656. 

The  judgment  of  conviction  and  sentence  for  theft  are 
affirmed.   The  judgment  for  battery  is  modified  and  the  sentence 
vacated. 

Judgment  affirmed  as  modified. 

Schwartz  and  McNamara ,  JJ.,  concur. 
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PER  CURIAM   (Fifth  Division,  First  District): 

I  Petitioner  appeals  from  an  order  dismissing  his  pro  se  post- 

conviction petition  without  an  evidentiary  hearing,  filed  pursuant  to 
the  Post-Conviction  Hearing  Act.   (111.  Rev.  Stat.  1969,  ch .  38,  par. 
122-1,  et  seq. )   On  appeal,  petitioner's  only  argument  is  that  the 
representation  afforded  him  at  the  hearing  on  his  post-conviction 
petition  was  inadequate. 

On  February  10,  1965,  after  a  jury  trial,  petitioner  v/as 
convicted  of  murder  and  was  sentenced  to  a  term  of  50  to  100  yearE  in 
the  Illinois  State  Penitentiary.   Petitioner  appealed  and  on  January  12, 
1967,  this  court  affirmed  the  conviction.   (People  v.  Caldvv'ell  (1967)  , 
79  Ill.App.2d  273,  224  N.E.2d  634.)   Subsequently,  the  Supreme  Court 
granted  leave  to  appeal  and  on  March  28,  196  8,  they  affirmed  the  conviction. 
(People  V.  Caldwell  (1968),  39  111. 2d  346,  236  N.E.2g  706.)   On  January 
26,  1970  the  petitioner  filed  a  pro  se  post-conviction  petition.   The 
public  defender  was  appointed  to  represent  petitioner. 

I  On  November  18,  1970,  a  hearing  was  held  on  petitioner's  pro  se 

post-conviction  petition.  The  assistant  public  defender  stated  to  the  covrt 
that  he  had  possession  of  petitioner's  pro  se_  post-conviction  petition, 
had  read  the  transcript  of  the  trial,  had  an  interview  sheet  filled  out 
by  petitioner  and  had  personally  interviewed  the  petitioner.   He  then 
stated  that  in  his  opinion,  to  amend  the  petitioner's  pro  se  post- 
conviction petition  v;ould  be  frivolous  and  asked  leave  to  withdrav;  under 
Anders  v.  California  (1967),  386  U.S.  738.   The  assistant  state's 


*  Mr.  Justice  English  did  not  participate 
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attorney  made  a  rnotroa  to  dismiss  this  petition  on  the  grounds  of  res 
judicata.   The  trial  court  denied  both  motions,  stating  that  he  v/ould 
require  the  reasons  to  be  set  forth  in  v;riting  why  the  petition  should 
not  be  prosecuted. 

On  November  30,  1970,  a  second  hearing  v;as  held  on  petitioner's 
pro  se  post-conviction  petition.   The  assistant  public  defender  repre- 
senting petitioner  again  stated  that  he  had  read  the  trial  transcript 
and  had  communicated  v;ith  the  petitioner.   He  then  elected  to  stand  on 
the  pro  se  post-conviction  petition.   The  court  then  denied  defendant's 
petition  without  an  evidentiary  hearing.   Defendant  thereafter  appealed 
to  the  Supreme  Court  which  subsequently  transferred  th.e  cause  to  this 
courtc 

Petitioner's  only  argument  on  appeal  is  that  his  court  appointed 
attorney  did  not  adequately  represent  hira  at  the  post-conviction  hearing. 
Petitioner  bases  this  argument  on  the  grounds  that  the  attorney  failed 
to  amend  the  pro  se_  petition  to  set  forth  petitioner's  contentions  that 
his  conviction  v;as  obtained  through  the  knowing  use  of  perjured  testi- 
mony and  that  the  representation  by  his  privately  retained  trial  counsel 
was  inadequate. 

Petitioner's  argument  that  his  conviction  v/as  obtained  through 
the  knowing  use  of  perjured  testimony  is  premised  upon  the  fact  that 
the  arresting  officer,  knowing  that  petitioner  could  not  read,  obtained 
his  signature  on  a  document  which  misrepresented  the  statements  given 
by  him  at  a  time  when  he  v/as  unrepresented  by  counsel.   In  his  direct 
appeal  to  this  court  petitioner  argued  that  his  constitutional  rights 
were  violated  by  the  introduction  into  evidence  of  his  confession 
because   he  was  not  told  of  his  right  to  counsel,  he  did  not  read  the 
statement,  the  statement  v;as  not  read  back  to  him,  he  was  illiterate 
and  could  not  road,  and  he  did  not  sign  the  statement,  but  this  court 
rejected  those  contentions.   (People  v.  Caldwell  (1967),  79  Ill.Anp. 
2d  273,  281-282,  224  N.E.2d  634,  638-639.)   In  petitioner's  appeal  to 
the  Supreme  Court,  he  made  a  similar  argument  urging  that  his  case  oe 
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remanded  for  the  liiPiLed  purpose  of  conducting  a  hearing  to  determine 
the  admissibility  of  his  confession  and  that  court  rejected  his 
contention.   (People  v.  Caldv;ell  (1967),  39  111. 2d  346,  351,  236  N.E. 
2d  706,  710.)   While  phrased  differently,  the  proposition  nov;  advanced 
by  petitioner  is  basically  the   same  as  that  presented  in  his  direct 
appeals.   Having  had  two  reviev;s  on  the  question  of  his  confession,  he 
is  nov;  barred  from  any  reconsideration  of  that  allegation  in  a  post- 
conviction proceeding  by  the  doctrine  of  res  judicata.   Peonle  v.  Bricht 
(1969),  42  111. 2d  331,  247  N,E.2d  426;   Peoole  v.  Walker  (1972),  6  111. 
App.  3d  909,  286  N.E.2d  812;   People  v.  Westbrook  (1972),  5  Ill.App.3d 
970,  284  N.E.2d  695. 

.  Similarly,  petitioner's  argument  as  to  the  inadequacy  of  his 

original  privately  retained  trial  counsel  was  known  from  the  original 
trial  record  and  could  have  been  presented  in  the  defendant's  tv;o 
direct  appeals.   The  concept  of  res  judicata  includes  all  issues 
actually  presented  and  those  v;hich  could  hav'e  been  presented,  but  \vere 
not.   (People  v.  Bracey  (1972),  8  111. App. 3d  119,  289  N.E.2d  241.) 
It  is  a  settled  rule  that  v/hen  a  conviction  has  been  reviewed  any  claim 
v;hich  could  have  been  raised,  but  was  not,  is  considered  v;aived. 
(People  V.  Ashley  (1966),  34  111. 2d  402,  216  N.E.2d  126;   People  v. 
Jones  (1972),  5  111. App. 3d  951,  284  :].E.2d  418.)   This  rule  will  be 
relaxed  only  v;here  fundamental  fairness  requires  it.   (People  v. 
Mamolella  (1969),  42  111. 2d  69,  245  N.E.2r:  485.)   In  the  case  at  bar 
the  petitioner  had  two  separate  reviews  of  his  original  conviction. 
Not  having  presented  the  issue  of  incompetency  of  his  original  trial 
counsel  in  either  of  tliose  appeals,  petitioner  is  nov;  barred  from 
raising  that  issue  in  a  post-conviction  proceeding. 

I  In  People  v.  Smith  (1968),  40  111. 2d  562,  241  N.E.2d  413  the 

petitioner  appealed  the  dismissal  of  his  pro  se  post-conviction  arauing 
that  his  representation  at  the  post-conviction  hcarina  was  inadequate 
in  that  his  attorney  did  not  seek  leave  to  amend  the  petition.   In 
rejecting  this  contention  and  affirming  the  dismissal  of  the  post- 
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conviction  petition,  the  court  said: 

While  appellate  counsel  asserts  defendant's  representation 
in  the  post-conviction  hearing  was  inadequate  and  that 
leave  to  amend  the  petition  should  have  been  sought, 
no  motion  for  leave  to  amend  was  there  made  nor  does 
there  appear  any  reason  to  believe  the  petition  could 
have  been  successfully  amended. 

In  People  v.  Goodwin  (1972),  5  Ill.App.3d  1091,  284  IT.E.2d 

430,  petitioner  appealed  the  dismissal  of  his  post-conviction  petition. 

On  appeal,  petitioner  argued  that  he  v;as  denied  effective  assistance 

of  counsel  in  the  post-conviction  proceedings.   In  rejecting  this 

contention,  this  court  said: 

The  doctrine  of  Slaughter  has  no  aoplication  in  this 
case.   It  is  conceded  by  petitioner  that  his  court 
appointed  counsel  consulted  with  him.   Petitioner, 
however,  does  not  shov7  how  his  petition  could  have  been 
amended  to  state  a  case  for  post-conviction  relief. 
Not  every  Dost-conviction  petition  can  be  amended  so 
as  to  avoid  the  legal  defects  in  a  petitioner's  claim. 
For  this  reason,  failure  of  a  petitioner's  counsel  to 
amend  the  post-conviction  petition  does  not,  in  itself, 
establish  inadequate  or  incompetent  representation. 
There  must  be  a  shov.-ing  that  the  petition  could  be 
amended  to  state  a  case  on  v/hich  post-conviction  relief 
can  be  granted. 

See  also  People  v.  Du3:ns  (1972),  4  Ill.App.3d  893,  282  N.E.2d  185. 

In  the  case  at  bar,  petitioner's  representation  in  tJie  post- 
conviction hearing  complied  v;ith  the  requirements  set  forth  in  People 
V.  Slaughter  (1968),  39  111. 2d  278,  235  N.E.2d  5G6,  and  Illinois 
Supreme  Court  Rule  651(c).   (111.  Rev.  Stat.  1971,  ch .  IIOA,  par. 
651(c).)   Petitioner's  counsel  had  personally  interviewed  him,  had 
possession  of  his  pro  se  oost-conviction  petition,  had  ccmpletelv 
reviev;ed  the  trial  transcript  and  had  an  interview  sheet  filled  out 
by  petitioner.   The  failure  of  petitioner's  counsel  to  amend  the  post- 
conviction petition  does  not  establish  inadequate  representation  since 
there  is  no  showing  that  the  petition  could  have  been  amended  to  state 
a  cause  upon  \-/hich  post-conviction  relief  could  have  been  aranted. 

The  petitioner  relies  upon  PeovTlc  v.  IIav.-}:ins  (1970),  44  111. 2d 
296,  255  N.E.2d  456  and  People  v.  Tvner  (1968),  40  111. 2d  1,  238  N.E. 
2d  37  7.   In  both  cases  the  Supreme  Court  reversed  because  of  inadequate 
representation  by  counsel  at  the  post-conviction  hearing.   The  Supreme 
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Court  in  both  cases  relied  upon  the  fact  thac  petitioner's  counsel  at 
the  post-conviction  proceedings  had  not  consulted  v.'ith  the  pet; 
and  had  not  reviev/ed  the  trial  transcript.   In  the  case  at  bar  the 
record  affirmatively  shov;s  that  counsel  representing  petitioner  at  the 
post-conviction  proceedings  did  personally  consult  with  him,  did  have 
a  questionnaire  filled  out  by  him  and  had  completely  revicv.'ed  the  trial 
transcript. 
_        For  these  reasons  the  order  of  the  circuit  court  of  Cook  County 
dismissing  the  post-conviction  petition  is  affirmed. 

Affirmed. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintif f -Appellee , 
vs. 

WILLIAM  J.  SNIPE,  JR., 

Defendant-Appellant . 


APPEAL    FROM   THE 
CIRCUIT    COURT    OF 
COOK    COUIviTY. 


HONORABLE 
LOUIS    B.     GARIPPO, 
PRESIDING. 


J^BST 


PER  CURIAM  (FIRST  DISTRICT,  FIFTH  DIVISION*) : 

William  J.  Snipe,  Jr.,  was  charged  with  theft.  111. Rev. 
Stat.  1971,  ch.  38,  par.  16-l(a)(l).  After  a  bench  trial,  he 
was  found  guilty  and  sentenced  to  six  months  in  the  House  of 
Correction.  He  appeals  on  the  sole  ground  that  the  complaint 
is  fatally  defective,  in  that  it  does  not  contain  an  averment 
of  ownership  of  the  property  alleged  to  have  been  stolen. 

Section  16-1  (a)(1)  of  the  Criminal  Code  provides: 

A  person  commits  theft  when  he 
knowingly : 

(a)   Obtains  or  exerts  unauthorized 
control  over  property  of  the  owner;  *** 

***  and 

(1)   Intends  to  deprive  the  owner 


permanently  of  the  use  or 
benefit  of  the  property  ***. 
(Emphasis  added.) 

The  complaint  in  the  case  at  bar  (which  was  executed  by  one  Jack 

Olesker)  charges  that  the  defendant  comjnitted  the  offense  of  theft, 

in  that  he 

***  knov/ingly  exerted  unauthorized  control 
over  property:   1  pair  mens  dress  flair  pants  of 
the  value  of  $150.00  or  less,  namely  $49.95,  with 
the  intent  to  deprive  said  Jack  Olesker  perm.anently 
of  the  use  and  benefit  of  said  property  ***. 


*   Justice  Drucker  took  no  part  in  this  case 
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In  People  v Daskin,  119  Ill.App.2d  18,  255  N.E.2d  42, 

the  defendant  there  was  similarly  charged  with  the  offense  of 

theft  in  that  he 

(K]nowingly  exerted  unauthorized 
control  over  cosmetics  of  the  value  of 
$5.00,  intending  to  permanently  deprive 
the  said  Walgreen  Drug  Co.  of  the  use  and 
benefit  of  the  said  property  ***. 

The  Third  Division  of  this  court  there  held  that  the  complaint 

did  not  allege  ownership  of  the  property,  that  it  v/as  therefore 

defective,  and  reversed  the  conviction. 

While  the  facts  in  Easkin  are  somewhat  at  variance  with  those 
in  the  case  before  us,  the  distinction  argued  by  the  state  is  not 
sufficient  to  produce  a  different  result,  and  we  agree  with  the 
defense  that  the  Easkin  decision  expresses  the  lav;  applicable  here 

The  judgment  is  reversed. 

REVERSED. 
(Publish   abstract   only.) 
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